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The rules of a benevolent society prescribed that any change of the bene- 
ficiary must be indorsed on the original certificate. 

Held, That where the original certificate was lost such indorsement being im- 
possible was not essential in order to change the beneficiary. 

Held, That in such case a certificate by the insured, setting forth the fact 
and directing the society to change the beneficiary, together with the 
execution or a power of attorney to another to receive the money due or 
change the certificate for the same purpose, constituted an equitable 
change of the beneficiary. 


Srewarr & Gatioway, foi Appellant. 


A. C. Anagtt, for Appellee. 
SHerwoop, C. J. 


The facts in this case are all agreed upon, and are substantially 
as follows: In the year 1873 the Supreme Lodge of the Order of 
United Workmen was organized by representatives from the grand 


* Decision rendered, May 11, 1888, 
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lodges of the same order in the states of Pennsylvania, Ohio, and 
Kentucky, and was incorporated by the legislature of the state of 
Kentucky in February of that year. The Supreme Lodge, at the 
time of its organization, adopted rules and regulations for the con- 
trol and government of the order, and, among other things, it pro- 
vided for the organization of grand lodges in the several states, 
and for local lodges, the representatives of which make up the grand 
lodge. Soon after the organization of such Supreme Lodge, local 
lodges were formed in the state of Michigan, in pursuance of the 
rules and regulations adopted; and from them, on the 27th of Feb- 
ruary, 1877, the Grand Lodge of the order was organized, and con- 
tinued to exist, under the said rules and regulations, as a voluntary 
organization, until the 7th day of January, 1878, when it was duly 
incorporated by the legislature of the state. Under the action 
taken by the Supreme Lodge, the rules and regulations adopted 
by that lodge are to be binding on all members and lodges. The 
principal object of the order is to secure, upon the death of a 
member in good standing, to such person as he may designate 
while living, the payment of the sum of $2,000, intended mainly for 
the benefit of his family or heirs. It is further shown by the stipu- 
lation that George J. Child became a member of one of the subordi- 
nate ledges in this state, in the month of August, 1877, and on the 
19th day of September, 1878, received a certificate of membership, 
and which is also a beneficiary certificate, issued by the Grand 
Lodge, acting under the authority of the Supreme Lodge. Said 
certificate is at follows:— 


GRAND LODGE ANCIENT ORDER OF UNITED WORKMEN OF MICHIGAN. 
No. 39. $2,000. 

This certificate, issued by the authority of the Supreme Lodge of the An- 
cient Order of United Workmen, witnesseth, that Brother George J. Child, a 
master workmen degree member of Unity Lodge, No. 9 of said order, located 
at Detroit, in state of Michigan, is entitled to all the rights and privileges 
of membership in the Ancient Order of United Workmen, and to participate 
in the beneficiary fund of the order, to the amount of two thousand dollars, 
which sum shall, at his death, be paid to Susan Drury. This certificate is 
issued upon the express condition that said George J. Child shall, in every 
particular, while a member of said order, comply with all the laws, rules, and 
requirements thereof. 

In witness whereof the Grand Lodge of Michigan has caused this to be 
s:gned by its grand master workman and recorder, and the seal thereof to be 
attached, this 19th day of September, 1878. 

[Seal of Grand Lodge.] Gro. H. PENNINGTON, Gd. Master Workman. 
Attest: W. WaRNE WILSON, Grand Recorder. 
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We, the undersigned, master workman and. recorder of Unity Lodge No. 
9, do hereby countersign this certificate, and attach the seal of this lodge 
hereto, rendering the same valid and in full force, this 19th day of September, 
1878. Tuomas J. CROWE, Master Workman. 
[Seal of subordinate lodge]. 

Attest: JOHN GALLOWAY, Recorder. 


That, at the time said George J. Child received said certificate, 
and the same was issued, he was a student in Huron College, at 
London, Ont., and that the Susan Drury, mentioned in said cer- 
tificate, was betrothed to him,.and for some time previous had 
been, and that, when he received the certificate, he showed it to her, 
and she handed it back to him; that the said George J. Child had 
then a wife and child living in England, and he was then taking 
proceedings in this state to obtain a divorce from his wife, and 
succeeded in so doing on the Ist day of July, 1878; that the said 
Susan Drury, on learning that Child was married and had a wife 
living, broke her engagement with him, in December, 1877, and he 
at once left the college, and they were never married, but Susan 
thereafter, in the month of December, 1878, married William 
O’Connor; that she is the same person as Susan Drury mentioned 
in said certificate and Susan D. O’Connor, defendant in this suit; 
that she has never had the certificate, except when Mr. Child 
showed it to her, and did not know whether it was in existence or 
not until after his death, and that he never expressed to her any 
wish to change the name of the beneficiary therein. It further 
appears by the stipulation that the son, who is now the defendant 
Child, for many years last past has lived and made his home with 
his grandfather, who is the father of the deceased, in England, and 
that George J. Child died at Topeka, Kan., on the 9th day of Jan- 
uary, 1886; that, during his life-time, he paid all dues, assessments, 
fees, and all other expenses to the order for the creation and 
maintenance of its beneficiary fund; that on the 25th day of March, 
1881, he made a statement showing the loss of his certificate, and 
changing the name of the beneficiary from Susan Drury to that of 
his son, George W. Child, as follows:— 


BENEFICIARY DEPARTMENT. APPLICATION FOR A BENEFICIAL CERTIFICATE. 
RvussEL, Russet Co., KAN., March 25, 1881. 
To the Grand Lodge of the A. O. of U. W. of the state of Michigan: 

I, George J. Child, having the M. W. degree in Unity Lodge No. 9 of the 
Ancient Order of United Workmen of the state of Michigan, (I being a charter 
member of said lodge,) do hereby agree that compliance on my part, with all 
the laws, regulations, and requirements which are or may be hereafter enacted 
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by said order, is the express condition upon which I am entitled to partici- 
pate in the beneficiary fund, and have and enjoy all the other benefits and 
privileges of said order. I certify that the answers heretofore made by me to 
the questions propounded by the medical examiner of this lodge, which are 
attached to my original application made prior to taking said degree, and form 
a part thereof, are true. I further certify that the beneficiary certificate 
issued to me at the time of taking said M. W. degree has been lost. and that 
the beneficiary named therein has no interest in the same. I hereby author- 
ize and direct that the amount to which I may be entitled, of said beneficiary 
fund, shall, at my death, be paid to John Galloway, of the city of Detroit, he 
being without relationship to me, and to my son, George W. Child, jointly, to 
share, and to share equally. GEORGE J. CHILD, Applicant. 
Attest: RECORDER UNITY LODGE No. 9 A. O. of U. W. 


And the said George J. Child afterwards executed the following 
power of attorney to Johu Galloway :— 


Know all men by these presents, that I, George J. Child, now of Russel, 
Russel County, and state of Kansas, have made, constituted, and appointed, 
and by these presents do make, constitute, and appoint, John Galloway, of 
Detroit, Mich., a true and lawful attorney for me, and in my name, place, and 
stead, to make application for and to take out a new beneficiary certificate, 
payable to myself, in the Ancient Order of United Workmen of Michigan, of 
which Iam a member in Unity Lodge in said order,‘at said Detroit, in the 
place of one [had in said order prior to its obtaining a separate jurisdiction in 
said state of Michigan, giving to him, my said attorney, hereby full power and 
authority to collect and receive payment upon said certificate to be obtained 
at the time of my decease, or to assign the said certificate, or any other certifi- 
cates it may hereafter become necessary to apply for and obtain in compliance 
with the requirements of said order. All which he is also hereby empow- 
ered to apply for and obtain for me, and giving and granting unto him, 
my said attorney, full power to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in and about the premises, as 
fully, to all intents and purposes, as I would, might, or could do if personally 
present, with full power to substitution and revocation; hereby ratifying and 
confirming all that he, my said attorney or his substitute, shall lawfully do 
or cause to be done by virtue hereof. 

In witness whereof, I have hereunto set my hand and seal the 2d day of 
May, 1882 GEORGE J. CHILD. [L. S.] 

On the presentation of the application for the reissue of the cer- 
tificate it was declined by the order, on the ground that the first 
certificate was not surrendered, although lost; and that the said 
Galloway, after consulting with the officers of the lodge of which 
said George J. Child was a member, advised him to make the fore- 
going power of attorney so as to accomplish the change in the bene- 
ficiary fund desired, and upon such advice it was so made. And it 
is further admitted by the parties that, at any time during the life 
of the said George J. Child, it was in his power, under the rules 





1889. } Grand Lodge A. O. U. W. vs. Child et al. 741 


and regulations of the supreme lodge of said grand lodge, to 
make a new direction as to the person to whom the fund should 
be paid in the event of the member’s death; and this, without con- 
sulting with or obtaining the consent of the person originally named 
as the payee of the certificate; and that such new direction could 
be made by authorizing such change in writing on the back of 
such certificate in the form prescribed, and by complying with some 
other formal requirements of the association. It is further admitted 
that the principal office of the complainant for the transaction of its 
business is in Detroit; that it has adopted certain rules and regula- 
tions for the control of its members, and providing a way of creat- 
ing and disbursing its beneficiary fund; that, among other things, 
it is provided that upon the death of a member, in good and regular 
standing, of a subordinate lodge, under the jurisdiction of the said 
complainant, such person or persons as said member may have 
directed while living shall be entitled to receive of the beneficiary 
the sum of $2,000, provided said member shall have complied in all 
particulars with all the laws, rules, and regulations of the order, and 
with certain specified conditions; that said George J. Child was, at 
the time of his death, a member in good standing of a subordinate 
lodge, and entitled to all the rights and benefits of membership. 
Complainant avers in its bill that the funds are ready in the hands 
of the treasurer of the order to make payment upon the certificate 
to the person entitled thereto; but, by reason of the several claims 
made to the fund, the complainant is unable to pay to either of 
them in safety, and therefore files this bill‘asking the defendants to 
interplead before the court, that it may determine what in right and 
justice shall be done by the complainant in the premises. The com- 
plainant deposited the fund with the register of the court under its 
order to await final disposition. The learned circuit judge made a 
decree giving Mrs. O’Connor the fund, and directed payment to be 
made accordingly. Weare unable to concur in this result. It is 
very manifest from what appears in the record that the only reason 
the deceased could have had in making the lady claimant his bene- 
ficiary was that he expected she would become his future wife. 
This she did not do, and which, within sixteen morths after the date 
of the certificate, she placed it out of her power so to do, and the 
record does not show that a word ever passed between them after 
she declined his attentions. The reasons and motives which in- 
duced Mr. Child to make Miss Drury donee in the certificate having 
all been removed when she discarded him and married O’Connor, it 
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is difficult to understand what equity there can be in the court 
insisting that she shall continue the object of his bounty. It 
appears from the record that his wife died before he did, and that 
his son, the defendant Child, was his only heir; that the son had 
been supported and cared for by the father of the deceased, and 
there is nothing tending to show that he did not have the affec- 
tion and regard for the son, and the interest in his welfare, com- 
mon to all fathers, and which the law presumes, and by reason 
thereof casts the inheritance of the father’s estate upon the son. 
Under such circumstances it would seem to be unjust for the 
court to allow the estate of the father to be diverted from the 
channel in which natural affection and the common sense of man- 
kind has placed it for centuries, and thrust the inheritance upon a 
stranger. It clearly appears that the deceased, while living, never 
intended, after Miss Drury married O’Connor, that she should re- 
main the beneficiary in the certificate. He continued to pay his 
dues and assessments until the time of his death; and, within two 
years after she rejected his suit, he undertook and did all that he 
could, and all that he was required in equity to do, to change the 
donee in the certificate named to that of his son. The rules of the 
order allowed him to do this, and it was not in the discretion of the 
order to prevent it. It was a right, under the rules of the order, of 
which he couid not be deprived, upon his complying with the con- 
ditions prescribed for such action, and which he performed so far 
as it was in his power to perform; and for these reasons it would 
be most unjust and inequitable for a court to disregard such action 
and such intention of the deceased before he died, and award his 
property to the claimant, who had forfeited all claim to his buunty, 
and whom he had discarded. We do not deem it our duty upon 
this record to consider the liability of the complainant upon the 
certificate. Both defendants claim it, and the complainant con- 
cedes and offers the money to the person entitled; and, thus 
admitting the right of one defendant or the other to the money, 
we are asked in equity and good conscience to determine which 
one of the two is entitled to the fund. It is claimed by counsel 
that the law must give it to Mrs. O’Connor, because such was the 
contract when made; and that Mr. Child, by the loss of the certifi- 
cate, had placed it out of his power, under the rules of the order, 
to make a change in the beneficiary legally, and that in such case 
“equity follows the law.” All contracts are presumably made in 
view of the law governing their construction, and the rules of 
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evidence applicable when the contract is sought to be established 
and applied. The law never requires impossibilities, and the rules 
of the order which required the certificate to be surrendered when 
a change of the beneficiary was made, that it might be indorsed 
upon the certificate, could only be construed as requiring that to 
be done when the certificate was in existence. The existence of the 
right to share in the benefits of the order, and to direct who should 
receive the fund in case of the death of a member, was a right 
vested in the member as soon as he became entitled thereto, and 
the certificate was only evidence of the existence of that right; 
and, when that evidence was lost, the right remained, and its exist- 
ence could be established by any other competent evidence; and 
the same is true of the existence of the change directed by the 
member of the beneficiary. Mr. Child did all he could do in mak- 
ing the change, and it should have been allowed and done by the 
order. Equity will consider that done which ought to have been 
done. For the purpose of determining the rights between these 
defendants, the proceeding is governed by equitable principles. 
The fund is held in trust by the order for the person to whom it 
belongs; and it is true in this, as in every other case, equity fol- 
lows the law, so far as the law goes in securing the rights of the 
parties, and no further; and, when the law stops short of securing 
this object, equity continues the remedy until complete justice is 
done. In other words, equity is the perfection of the law, and is 
always open to those who have just rights to enforce where the 
law is inadequate. Any other conclusion would show our system 
of jurisprudence not only a failure, but a delusion and a snare. 
Justice alone can be considered in a court of chancery, and techni- . 
calities never be tolerated except to obtain and not to destroy it, 
and the greater equity should always be allowed to prevail. There 
can be, it seems to me, no doubt in this case where it lies. After a 
careful examination of the authorities cited by counsel in this case, 
we think the views above expressed on the questions considered 
are not in conflict with any of them, but rather find support there- 
from in most instances. As we have said, the defendant Child is 
the sole heir at law of his father, His father unquestionably in- 
tended this fund for him many years previous to his death; and, 
for eight years after Mrs. O’Connor’s marriage, kept up the dues 
and assessments for the benefit of his son, and did all he could do 
in directing the order to pay it to his son, and which he had the 
right to have done. The reason why Mrs. O’Connor should have 
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ever had the benefit ceased entirely after her marriage. Under all 
these circumstances, there ought not to be any question but that 
the greater if not all the equities are with the defendant Child. 

The decree of the circuit court must be reversed, and an order 
entered in this court directing the circuit judge to enter a decree 
for the defendant, George W. Child, with costs to be recovered of 
Mrs. O’Connor, and directing the register of said court to pay over 
to the said defendant, George W. Child, or to the person or persons 
entitled thereto, the funds deposited with said register, to satisfy 
such decree; and the complainant will recover the costs which it 
has incurred, to be taxed, and deducted from the amount for which 
it is liable under the certificate. The other justices concurred. 


SUPREME COURT OF TENNESSEE. 


QUARLES 
Us, 


CLAYTON.* 


* Decision rendered, February 12, 188. 


A fire policy issued to the husband, and payable to him, his executors, or ad- 
ministrators, provided that it should be void ‘‘in case any change shall 
take place in title or possession, except by succession by reason of the 
death of the assured.” 

Held, In a contest between the administrator and the widow, where the latter 
had by a marriage contract relinquished her homestead and dower rights 
in consideration of a life interest in the estate, that the word succession 
refers to those who take by descent and excludes those who take by any 
form of contract. 

Held, That the widow’s interest was by virtue of the contract and not by 
succession. 

Held, That she had no equity in a life estate in the fund. 

Held, That the case was not affected by the option of the company to rebuild, 
which was not exercised. 


J. E. Ricnarpson, for Appellant. 
Patmer & Patmer, for Appellee. 
Lurton, J. 
The deceased husband of appellant took out a policy of fire in- 
surance upon his dwelling; loss payable to the assured, his execu- 
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tors or administrators. Before the expiration of the policy by time, 
but after the death of the assured, the house was accidently burned. 
The insurance company, by consent of the claimants, paid the loss 
into the hands of the defendant, under an agreement that the fund 
should be held subject to the legal rights of complainant, if any 
she had, to be thereafter determined by the courts. An agreed 
case was made up, and submitted to the chancery court, and from 
the decree of the chancellor Mrs. Quarles has appealed. 

Appellant is the widow of the assured, and claims a life-estate in 
the fund, upon the following state of facts: Before her marriage to 
the assured, a marriage contract was entered into, and duly exe- 
cuted, and registered in the county of their residence, by which, 
among other things not material to be here mentioned, it was 
agreed “that all the property and estate, both real and personal, 
now owned or hereafter acquired by said John W. Quarles, shall 
continue to be his, and shall remain wholly unaffected by said con- 
templated marriage with said Mrs. Nancy M. Kirk, in favor of whom 
no marital or other rights on his said property and estate shall at- 
tach or inure by reason of said contemplated marriage relation, 
further, or otherwise, than is expressed and provided in this instru- 
ment; and he hereby reserves the right and privilege of making 
such suitable provision for her out of his estate as he may at any 
time desire, either by deed of gift, last will and testament, or cther- 
wise. If he die without making any such provision for ker, then 
she shall out of his real estate, if she survive him, have a comfort- 
able home, to consist of, say, about one hundred and forty acres of 
his lands, in which will be included his dwelling and outhouses; 
the same to be surveyed and laid off to her by proper metes and 
bounds, and in such manner as will be most useful and convenient 
to her, and with least injury to his estate. This home, so laid off to 
her, to be and remain to her own proper use, support, and benefit 
for and during the term of her natural life, and, after her death, to 
take such directions as he may give to it by his last will and testa- 
ment, or other proper mode of disposing of real estate; and if he 
die without any will, and without disposing of the remainder in- 
terest in said ‘Home,’ as above provided for and described, then 
the same shall descend to his proper heirs and distributees accord- 
ing to the laws of the state of Tennessee.” After the marriage, the 
dwelling-house above described, which was then and after the resi- 
dence of Mr. Quarles and his wife, was insured under a contract, 
as before stated, that the loss should be paid to the assured, the 
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husband of appellant, his executors or administrators. Mr. 
Quarles died intestate, and without having, by deed or otherwise, 
made any provision for his widow other than that contained in the 
marriage contract. The widow continued to occupy the dwelling 
as her residence until it was destroyed by fire. The portion of the 
farm of the decedent which was to be assigned to her under the 
marriage agreement had not, at the time of the fire, been laid off 
by metes and bounds; but it was subsequently done to the satisfac- 
tion of all concerned. This estate was so laid off, as required by 
the contract, as to include the outhouses of the assured, and like- 
wise the site of the burned mansion-house. The insurance policy 
was not taken out upon any agreement or contract, express or im- 
plied, with appellant, that she was to have any interest whatever 
therein. 

Under this state of facts, has appellant any equitable or legal in- 
terest in the proceeds of this fire policy? That the precise bound- 
aries of the one hundred and forty acres to be laid off to her had 
not been ascertained by survey at the time of the fire can cut no 
figure, because it was to be laid off, in all events, so as to include 
the mansion-house and the outhouses. It seems equally clear that 
she cannot hold the estate of her husband responsible for the value 
of the house, because, at his death, her contingent right to the 
house for her life ripened, and became a vested interest for her life; 
and at the moment her husband died intestate, and without having 
made any other provision for her, the house was standing, and her 
right to the use and possession at once accrued. Her interest be- 
came at once an insurable interest; and the destruction of the house 
by any means after her husband’s death was not an injury for 
which his estate or his heirs would be responsible. Whatever right 
she has to any interest in this fund must arise from the contract of 
insurance. The person assured against loss in the policy issued 
upon the premises of Mr. Quarles was the owner himself. By all the 
authorities, a contract of fire insurance is a personal contract, and 
assures the interest alone of the assured in the property, in the ab- 
sence of some agreement or trust to the contrary. 

The policy taken out by Mr. Quarles contained the usual provis- 
ion prohibiting any assignment of the policy without the consent 
of the insurer. It also contained the further stipulation that the 
policy should become void “in case any change shall take place in title 
or possession, except by succession by reason of the death of the 
assured.” These provisions have been upheld by the courts as rea- 
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sonable conditions, limiting and restricting the liability of the in- 
sured. That they are reasonable is obvious when we consider that 
the contract is one for the personal indemnity of the assured against 
a loss affecting his interest in the property covered by the policy. 
The insurer contracts with reference to the character of the assured 
for integrity and prudence. He might be very willing to agree to 
make good the loss of one, by the destruction of property owned 
by him, while he would be altogether unwilling to insure the same 
property if owned by another. Again, the contract undertakes to 
make good any loss which the assured may sustain; and from this 
it follows that, if the assured has parted with his interest before the 
loss, he cannot ask to be indemnified, because he has sustained no 
loss. The provision against the change of title is therefore in pre- 
cise harmony with the personal character of the contract. In some 
fire insurance contracts the stipulation against change of title ex- 
tends so far as to make the policy void should such change of title 
be brought about by the death of the assured. The title, in such 
case, is no longer in the assured, but has by law passed to his heirs, 
or by will to his devisees; and a change of title so occurring has 
been held to defeat an action for a loss occurring after the death of 
the assured: Sherwood vs. Insurance Co., 73 N. Y., 447; Hine vs. 
Woolworth, 93 N. Y., 75. The contract is not, therefore, one which 
attaches to or follows the property, being one for the personal in- 
demnity of the assured; and, where the insurer does not assent to 
the assignment of the policy to a grantee of the property, neither 
the assured nor his assignee of the property can recover upon the 
policy: Hobbs vs. Insurance Co., 1 Sneed, 444. 

But this policy was not avoided by the death of the assured. It 
expressly provides that a change of title shall defeat the policy, ex- 
cept when it occurs “by succession by reason of the death of the 
assured.” The legal effect of this exception is to continue and ex- 
tend the policy notwithstanding the change of title by death of the 
assured. In whose favor is this continuance? It has been ably ar- 
gued that the effect of this continuance is in favor of those who by 
“succession” take the property covered by the risk, and that, 
though it may be payable to the executor or administrator of the 
assured, yet he will, in case the risk was upon real estate, take and 
hold in trust for those who by “succession” have taken the prop- 
erty, and who are therefore the persons damnified by the loss. 
This word “succession,” in the connection in which it appears, is 
a word of technical meaning, and refers to those who by descent 
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or will take the property of a decedent. It is a word which clearly 
excludes those who take by deed, grant, gift, or any form of pur- 
chase or contract. This meaning is made most obvious when we 
consider that the contract provided against any change of title ex- 
cept by “succession;” and, to more directly affix a limited and 
technical meaning, the explanatory words are added, “by reason 
of the death of the assured.” 

There is much plausibility in the argument that, inasmuch as the 
policy is continued notwithstanding a change of title has occurred, 
in case the risk is upon real estate, the extension is, by intendment 
of the contract, to operate as an indemnity to those who by “ suc- 
cession ” have become the owners of the property. In such a case, 
neither the administrator nor the distributee would have any inter- 
est to be insured, while the heir or devisee upon whom the title 
has been cast would be the legal and equitable owner, and the per- 
son to suffer by the loss. The root principle of insurance, that 
the loss is payable only to the extent that the assured has an insur- 
able interest, would seem to preclude the administrator in such a 
case from any recovery, or make him a trustee for the heir of what 
he should recover when the loss occurred after the property had 
passed by “succession” to the heir. This seems to be the holding. 
of the courts, when the question has arisen, although the text-book 
writers seem not to have seized upon the distinction: Wyman vs 
Wyman, 26 N. Y., 253; Culbertson vs. Cox, 29 Minn., 309. But 
does the appellant take any interest in the insured property by suc- 
cession? If she had taken as devisee or under the homestead law, 
she would be within the principle just discussed, and would 
be within the express holding of the two cases last cited. Un- 
fortunately for her, appellant takes whatever interest she has in 
the property under the fire policy by virtue of her marriage con- 
tract. She is not entitled to homestead or dower, for she expressly 
agreed to take, in lieu of all right which the law would have given 
her, the provision which she covenanted for by marriage contract. 
This interest was a contingent one. It depended upon two events: 
First, that she should survive her husband; and, second, that he 
should not by deed or will make any other provision for her. Both 
of these events occurred; and, instantly, upon the death of her hus- 
band, she became seised of an estate for ber life in the insured 
premises. She therefore touvk this mansion-house as the grantee of 
her husband, and did not take it by “ succession.” 
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But it is insisted that, however she acquired the estate, she has an 
equitable interest in a life-estate in this fund, because it represents 
the premises which she had a right to occupy and enjoy during her 
life. This presents a strong case in morals, but her legal rights 
are not so clear. The rule is well settled that no equity attaches 
upon the proceeds of a fire policy in favor of third persons who, in 
the character of grantee, mortgagee, or creditor, may have sus- 
tained loss, in the absence of some trust or contract to that effect: 
May, Ins., § 456; 3 Kent, Comm. (10th Ed.), 499. This rule applies 
as well to vendors and lienors of every class as to mortgagees who 
may have had their security impaired by a loss by fire. This court, 
in a well-considered case, held that the holder of a mechanic’s lien 
upon a building had no equitable lien in a fire policy effected by the 
owner, and assigned to a mortgagee: Galyon vs. Ketchen, 1 Pickle, 
55. An equity will attach when the vendee or mortgagor was, by 
covenant or otherwise, bound to insure the property, for the better 
security of the creditor or vendor. In such a case the latter would 
hftve, to the extent of their interest in the property destroyed, an 
equitable lien upon the money due on a policy taken by the mort- 
gagor or vendee or other debtor who had given a security upon the 
insured property; and this would be so, even though the policy 
stand in the name of the debtor, vendee, or mortgagor. But, in the 
absence of some such agreement, the mortgagor or vendee or 
grantor, having an insurable interest, might insure such interest 
for his own benefit; and no lien would attach thereto in favor of 
his creditor, secured by lien or mortgage or otherwise upon the in- 
sured property: Carter vs. Rockett, 8 Paige, 436; Wheeler vs. In- 
surance Co., 101 U. S., 4389; Nordyke vs. Gery, 112 Ind., 535; Sheld. 
Subr., §§ 233, 235. The agreed state of facts upon which this case 
is submitted fails to show any covenant, contract, agreement, or 
understanding that Mr. Quarles should insure this property for the 
benefit of appellant. The interest of appellant, after the death of 
her husband, was an insurable one; so was the remainder interest 
of the heirs. The decedent having left no debts, and the distribu- 
tees being the same persons who take the real estate as heirs, no con- 
troversy arises as between the administrator and the remainder-men. 

That the insurance company had the option to rebuild is urged 
as a reason why the insurer’s election to pay, instead of rebuilding, 
ought not to operate to the disadvantage of complainant. This op- 
tion is one common to all contracts of fire insurance; and the argu- 
ment, if good in this case, would.operate to overturn the well-settled 


4 
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rule that no equity attaches to the proceeds of a fire policy in favor 
of third persons who have suffered loss, in the absence of some 
agreement to that effect. If this option to pay or rebuild should be 
regarded as sufficient to found an equity upon in favor of third per- 
sons disappointed by the election of the insurer, the law of insur- 
ance would have to be rewritten. There is no privity between ap- 
pellant and the insurer, and no action of his can be ground to give 
her an interest which she would not otherwise have. 
The decree of the chancellor will be affirmed. 


SUPREME COURT OF IOWA. 


vs. 
MILL-OWNERS’ MUT. FIRE INS. CO.* 


An amendment to the charter of a mutual company provided that the com- 
pany must be notified in case of suspension of a mill for more than twenty 
days or the insurance should be suspended after such time until resump- 
tion. 


Held, That in Iowa, such an amendment must be by an instrument signed 
and acknowledged by the authorized parties and recorded in order to be 
valid. 


A reply which fails to deny the allegations in the answer, while setting up 
new matters, must be taken as admitting them on demurrer. 


A reference in the reply to an allegation in the answer as ‘‘an alleged fact,” 
is not an admission that it is a fact which dispenses with proof. 


Held, That the member of a mutual company is not a from denying 
the legality of an article of incorporation of which he had no previous 
knowledge. 

S. D. Nicuots, for Appellant. 

Cuartes A. Crank, for Appellee. 

Rosinson, J. 

The petition alleges that defendant is a corporation for pecuniary 
profit, duly organized under the laws of the state of Iowa; that on 
the 15th day of December, 1884, it issued the policy in suit, and 
thereby insured Cranshaw & Day against loss or damage by fire or 
lightning, to the amount of $3,000, on their grist mill, including 

* Decision rendered, May 11, 1888. 
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building and machinery, said policy to be in force so long as the 
assured should remain members of the defendant corporation. The 
loss of the property by fire while the policy was in force, the refusal 
of defendant to pay the amount of the loss, and the assignment of 
the claim therefor to plaintiff, are also alleged. The answer of de- 
fendant admits the allegations of the petition, but denies liability 
for the loss in question. As a defense it alleges that it is a mutual 
insurance company, and that all of its policy-holders are members 
of it, mutually bound by its articles of incorporation and by-laws ; 
that said Cranshaw & Day became members of defendant when 
said policy of insurance was issued, and became bound to comply 
with all the requirements of the articles of incorporation of defend- 
ant, the fifteenth article of which is in words as follows :— 


Should any mill insured in the company be shut down, or remain idle, from 
any cause whatever, more than twenty days continuously, it shall be the 
duty of the insured to notify the secretary of the company of such fact, and 
of the length of time such stoppage will probably continue, giving the cause 
thereof, and if he fails so to do, his policy shall be considered suspended from 
the expiration of such time until the mill shall resume work, or it is re- 
instated by the secretary. 


The answer further alleges that when the mill in controversy 


was destroyed, to wit, March 5, 1885, it was, and had been for more 
than twenty days, shut down and idle; that notwithstanding that 
fact the assured had failed to give any notice of said stoppage, and 
defendant was ignorant of it until after the fire; that in conse- 
quence of said stoppage, and failure to give notice, the policy was 
suspended at the time of the fire, aud defendant is not for that rea- 
son liable for the loss. Plaintiff filed a reply, which contains four 
divisions. A demurrer was sustained as to the second division, and 
overruled as to the others. 

1. In order to maintain its defense, it was necessary for defend- 
ant to show that the alleged article 15 set out in its answer had 
been legally adopted, and was in force when the policy in suit was 
issued, and when the loss occurred. A writing purporting to con- 
tain the articles of incorporation of defendant, including the one in 
question, was offered in evidence. The plaintiff objected to its in- 
troduction, on the ground that it was immaterial and incompetent, 
and because the original articles and amendments offered show that 
they were not adopted in the manner and form required by law. 
This objection was sustained. Defendant then offered the minutes 
of the annual meeting of its members to show the adoption of the 
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amendments. An objection on the grounds just named was sus- 
tained to these minutes. The writing offered to prove the amend- 
ments, including article 15, was not acknowledged, nor was it shown 
to have been approved by the attorney-general and auditor of 
state. It is contended by appellant that it was organized under the 
provisions of section 1160 of the Code. and that its articles of in- 
corporation were not required to be acknowledged by the incorpor- 
ators, nor approved by the officers named. It claims that the orig- 
inal articles were adopted in 1875, and that the article in question 
was adopted in January, 1884. Appellee insists that defendant was 
incorporated under the provisions of chapter 1 of title 9 of the 
Code, as modified by other provisions of the same title, and that the 
associations and companies organized under section 1160 are not 
corporate bodies. It is admitted by the pleadings that defendant is 
a corporation for pecuniary profit. Section 1060 of the Code re- 
quires such corporations to adopt articles of incorporation, which 
must be signed and acknowledged by the incorporators and be re- 
corded. This provision was in force when article 15 is said to 
have been adopted. It is claimed by appellant that, whi'‘e the law 
required original articles of incorporation adopted in 1884 to be 
acknowledged, there was no such requirement as to new articles; 
hence that the adoption of article 15 could be proven by the signa- 
tures of the officers of defendant thereto attached, and by the books 
of the company showing the action of its members. We do not 
think this claim can be sustained. It is the purpose of the statute 
to give to all persons means of ascertaining the general nature of 
the business to be transacted by such corporations, and the powers 
they may use in prosecuting it. But the business and powers of a 
corporation might be greatly modified, or even changed altogether, 
by means of amendments to its articles of incorporation. ‘The rea- 
sons which make it desirable for the original articles to be acknowl- 
edged and recorded apply with equal force to amendments. This 
is shown by the facts of this case. The instrument offered to show 
the adoption of the amendments to the original articles includes, 
not only the article in controversy and other amendments, but also 
what purports to be all the articles of incorporation and by-laws of 
the company. It appears that, if this instrument is what it is 
claimed to be, nearly all the articles were amended, and a new one 
included. It isin the nature of a revision of the articles and an 
adoption of all as revised, but is not acknowledged. It does not 
show who is responsible for it, nor is it signed by any one. The 
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only thing in the nature of an authentication attached to it is a cer- 
tificate in the following language :— 

This certifies that at the annual meeting of the Mill-Owners’ Mutual Fire 
Insurance Company, of Iowa, held in the city of Des Moines, January 16, 
1884, the articles of incorporation and by-laws of the company were amended 
as above described. S. D. NIcHOLs, President. J. G. SHarpP, Secretary. 

This does not purport to be, and is not, any part of the articles. 
The amendments are not in any manner pointed out. We conclude 
that the articles of incorporation of a company organized for pe- 
cuniary profit can be amended only by an instrument signed and 
acknowledged by a person or persons duly authorized so to do, and 
recorded. 

2. The first division of the reply alleges in substance that defend- 
ant, pursuant to its articles of incorporation, adjusted the loss in 
controversy, and made an assessment on its members to pay the 
same, and that said assessment was collected. The division con- 
cludes with the following paragraph: “And plaintiff submits that, 
by reason of the premises hereinbefore set forth, the defendant can 
neither plead nor maintain any defense under the alleged article 
fifteen of its articles of incorporation.” The third division alleges 
in substance that the failure to operate the mill during the time it is 
alleged to have been idle was due to the freezing of the head-race to 
such a depth that it did not furnish water sufficient to operate the 
mill, and that it was impossible for plaintiff “to comply with said 
alleged article fifteen, and notify defendant’s secretary of the length 
of time such stoppage would probably continue,” because of the un- 
certainty of the weather. The fourth division of the reply alleges 
in substance that the policy in suit was in force at the time of the 
loss, for the reason that it was not suspended in aceordance with 
the provisions of the defendant’s alleged articles of incorporation. 
We are not required to determine the sufficiency of the defenses 
pleaded in the reply, excepting in so far as it was raised by the de- 
murrer, which is in the following words : “Now comes defendant 
and demurs to plaintiff's reply te defendant’s answer, and to each 
and every count thereof, for the following reasons, to wit: (1) 
Plaintiff pleads matter in each and every count or division of his 
said reply, which he claims avoids the defense to plaintiff's claim 
set up in defendant’s answer, and yet fails to admit or confess the 
matter of defendant’s answer which he seeks to avoid.” “(2) 
Plaintiff in his said reply fails to admit any part of defendant’s 


claim as made in the answer to plaintiff's petition, but seeks to avoid 
VoL, XVIII.—48. 
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the same by pleading new matter in avoidance, without confessing 
or admitting the facts which he seeks to avoid.” It is contended by 
appellant that the court erred in overruling this demurrer, or that 
each of the divisions in question contains such a confession of the 
adoption of article 15 in controversy as rendered proof thereof un- 
necessary. We are of the opinion that the defense set up in each of 
said divisions is in the nature of a plea in avoidance, and we are 
therefore required to determine the nature and effect of the con- 
fession which must of necessity be included therein if the ruling on 
the demurrer was correct. Under our system of pleading, all mate- 
rial allegations of the answer which are not admitted in the plead- 
ings are deemed to be denied by operation of law, excepting 
“where a counter-claim is alleged, or where some matter is al- 
leged in the answer to which the plaintiff claims to have a defense 
by reason of some fact which avoids the matter alleged in the an- 
swer.” Code, § 2665. When a reply to an answer which does not 
contain a counter-claim must be filed, it shall consist of “any new 
matter not inconsistent with the petition constituting a defense to 
the matter alleged in the answer, or the matter in the answer may 
be confessed, and any new matter alleged not inconsistent with the 
petition which avoids the same.” Code, § 2666. It is further pro- 
vided that “each affirmative matter of defense in the reply shall 
be sufficient in itself, and must intelligibly refer to the part of the 
answer to which it is intended to apply.” Code, § 2667. In this 
case no counter-claim is pleaded by defendant, and but one defense. 
Each division of the reply in question must be construed to refer to 
the entire answer, and to be governed by the last provision of that 
part of section 2666 which we have quoted. Our Code does not 
change the requirements of the common law as to a plea in avoid- 
ance : Anson vs. Dwight, 18 Iowa, 242. It must in effect, and for 
the purposes of the plea, confess that, but for the matter pleaded in 
avoidance, the cause of action or defense to which it applies would 
entitle the party pleading the same to succeed thereon. But this 
confession need not be in terms, but may be by implication : An- 
son vs. Dwight, supra; Morgan vs. Insurance Co., 37 Iowa, 360. It 
is sufficient if it “ give color” to the alleged right of the adverse 
party, and no more than this was required at common law : Steph. 
PL, 202; 1 Chit. Pl., 525. “ Every pleading is taken to confess such 
traversable matters alleged on the other side as it does not trav- 
erse :” Steph. Pl., 217. No denial of the allegations of the answer 
was contained in any of the divisions of the reply under considera- 
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tion. We therefore conclude that they were admitted, and that the 
demurrer was properly overruled. 

3. Did the divisions of the reply we have just considered so far 
admit that article 15 was in force and applied to the loss in ques- 
tion as to make other proof of the fact unnecessary? It must be 
remembered in this connection that a general denial in a reply, 
where no counter-claim is pleaded, is not admissible under our: 
practice. The averments of the answer in such case are deemed to 
be denied by operation of law. It must also be remembered that 
‘inconsistent defenses may be stated in the same answer or re- 
ply.” Code, § 2710. There is no legal objection to the stating of a 
defense in a reply which is inconsistent with the general denial im- 
plied by law, nor is such denial waived by the pleading of a defense 
inconsistent therewith. A denial implied by law is governed by the 
same ruies as one formally pleaded. The right to plead inconsist- 
ent defenses is as broad in the case of a reply as in that of an an- 
swer. When such defenses are in issue, the confessions made in 
the pleading of one, where a right is not thereby fully admitted, 
cannot be treated as evidence to disprove another. We have so 
held as to answers: Barr vs. Hack, 46 Iowa, 310; Herzman vs. 
Oberfelder, 54 Iowa, 85; Heinrichs vs. Terrell, 65 Iowa, 28. The 
same rule governs replies. Some of the language used in Meadows 
vs. Insurance Co. (62 Iowa, 387) may seem to be in conflict with the 
views we now express. But the reply in that case contained an ex- 
plicit confession of a fact which, in the absence of proof of matters 
in avoidance, established the defense set out in the answer. It 
confessed an actual right by positive averment, not a colorable 
right by implication. In this case there is no admission that article 
15 ever became a part of the contract in suit. The admissions are 
by implication only, and cannot be given greater weight than is due 
to the language used to express them, excepting that effect which 
the law gives to them for the purposes of the divisions of the reply 
in which they are found. To speak of something which another 
claims to be true as “an alleged fact” is not to admit that itis a 
fact. While the reply does not deny the legality of article 15, it 
makes no stronger admission than to speak of it as an “alleged ar- 
ticle.” This was not evidence to sustain the claim of defendant: 
Platner vs. Platner, 66 Iowa, 382. To hold otherwise would be in 
effect to deny in many cases the right to plead inconsistent de- 
fenses. This would be contrary to the policy of the law. It often 
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happens that the facts involved in a matter set out by way of de- 
fense in an answer are peculiarly within the knowledge of the party 
pleading it. The adverse party may have a good defense to such 
matter on the merits, but from lack of knowledge of the facts may 
not be able to determine before the trial which of two or more de- 
fenses can be maintained. In such case he should not be com- 
pelled to elect to stand on one defense, at the risk of abandoning, 
without fault on his part, the only one which could be maintained. 
We conclude that there was nothing in the reply which relieved de- 
fendant of the burden of proving that article 15 was a part of the 
contract in suit. It offered no competent evidence tending to sup- 
port that issue; hence the district court was justified in directing 
the jury to return a verdict for the plaintiff. 

4. It is urged that defendant was a mutual insurance company, 
and that, by virtue of the policy in suit, Cranshaw & Day became 
members of defendant, and as such were estopped from denying 
that its articles of incorporation were legally adopted and in force 
as a part of the contract in suit. We do not think that question is 
presented by the record. It is not claimed that Cranshaw & Day 
knew of article 15, and contracted with reference to it. This being 
the case, the plaintiff, as assignee, had a right to insist, as his as- 
signor might have done, that article 15 was not a part of the con- 
tract, and to require proof of the fact. The views we have ex- 
pressed dispose of all the questions involved in the record. We 
discover no error of which complaint is made, and the case is 
therefore affirmed. 





1889. ] Kansas Protective Union vs. Gardner. 


SUPREME COURT OF KANSAS. 


KANSAS PROTECTIVE UNION 
vs. 
GARDNER.* 


Where the agent of an insurance company, acting within the general scope 
of the business intrusted to him, has examined an applicant for insurance 
upon questions contained in a blank application, and undertakes to fill 
in the applicant’s answers, if the applicant has answered all the questions 
truly, and signs the application under the impression that the answers 
have been correctly reduced to writing, or if, upon the special advice of 
the agent, there is omitted from the questions contained in the appli- 
cation certain answers which the agent alleges to be immaterial, and sub- 
sequently the application is signed, under the direction of the agent that 
the answers have been correctly and sufficiently reduced to writing, the 
policy, or certificate of membership, issued thereon, will not be null 
and void, notwithstanding it contains the following provisions: ‘‘That 
the application for this certificate shall be considered a part of the con- 
tract, and a warranty of the member; and any false representations by 
him or her, or any omissions to make known every fact relative to his or 
her health, or circumstances affecting the interests of said union, shall 
then, and in every such case, render this certificate null and void.” 


VanveveerR & Martin and Jermore & Son, for Plaintiff in Error. 
Wurre & Brincgernorr, for Defendant in Error. 
Horton, C. J. 

This action was brought by Isaac A. Gardner against the Kansas 
Protective Union vn a policy of insurance issued in the form of a 
certificate of membership on the life of Elizabeth A. Gardner, and 
payable to her husband, Isaac C. Gardner. The application for in- 
surance or membership was made on the 23d day of June, 1884. 
On that day the applicant paid E. H. Baird, the agent of the Pro- 
tective Union, eight dollars. The policy or certificate of member- 
ship was issued on the 16th day of July, but was not delivered until 
July 18th or 20th. Mrs. Elizabeth A. Gardner died on the 25th day 
of July, 1884; and on the 21st day of August, 1884, proofs of her 
death were made out, and presented to the Protective Union. 
This action was commenced on the 24th day of June, 1885,—about 

* Decision rendered, April §, 1889. 
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eleven months after the death of the assured, and the petition de- 
clared the policy or certificate as a simple contract of insurance, 
and asked judgment upon the policy or certificate for the amount 
named therein. The answer contained a general denial, and also 
set up a provision of the policy or certificate, by which it was pro- 
vided that, if there should be any concealment, misrepresentations, 
or false statements made in the application on which the policy or 
certificate issued, the policy or certificate should be null and void. 
The answer further alleged that at the time of her application Mrs. 
Gardner had a violent cough, defective lungs, and was afflicted with 
the disease of consumption, and that she concealed all of this from 
the insurance company and its agents. The plaintiff, in reply, de- 
nied the allegations of the answer, and alleged that his wife at the 
time of her application had concealed nothing, and made no false 
representations; but that a short time prior to her application, she 
had given birth to a child; that she had not fully recovered her gen- 
eral strength; that her confinement and sickness were mentioned 
and talked about to E. H. Baird, the agent; that he informed her 
that a confinement, or giving birth to a child, was not considered a 
sickness or disease which could in any manner affect her applica- 
tion for insurance; and therefore, on account of the advice and 
statements of the agent, her answers contained in the application 
did not refer to her confinement or sickness in giving birth to her 
child. The application upon which the policy or certificate was 
issued contained, among other things, the following questions and 
answers :— 

Question. Are you now in sound health? Answer. Yes. Q. Are you subject 
to cough, difficulty in breathing, or palpitation? A. No. Q. Have you ever 
had hemorrhage of the lungs, or spitting of blood? A. No. Q. Have you 
ever had, or have you now, consumption? A. No. Q. Are you now subject 
to, or affected by, any other infirmity? A. No. Q. Have you been attended 
by a physician during the last five years? A. No. 

The case was tried to the court with ajury. A general verdict 
was rendered in favor of the plaintiff for $2,000. The jury also 
found and returned special findings of fact. Subsequently the 
trial court rendered judgment upon the verdict and findings. The 
Protecive Union, defendant below, excepted and brings the case 
here. 

1. The policy or certificate contains the following provisions:— 

The said Union does hereby promise and agree to pay at its office in the city 


of Topeka, in lawful money of the United States, the sum of $2,000 to Isaac 
A. Gardner or his executors, administrators, or assigns, within sixty days from 
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the close of the quarter in which satisfactory proofs of the death, during the 
continuance of this certificate, of the above-named member are received. It 
is provided, however, that the sum to be thus paid is conditioned upon assess- 
ment made therefor, and shall in no case exceed 75 per centum of the amount 
received thereon. 

Under these provisions it is contended that the policy or certifi- 
cate sued on does not permit recovery: of any sum, when loss occurs, 
except by assessments to be made upon the members, and the sum 
to be recovered in no case to exceed 75 per cent of the amount re- 
ceived on the assessments. It is, therefore, urged that the plaintiff 
must aver and prove the number of members belonging to the Pro- 
tective Union at the death of the assured, the amount of the assess- 
ments made on the members therefor, and also what 75 per cent of 
the assessment received would amount to. This objection to any 
recovery was presented and decided adversely in Protective Union 
vs. Whitt, 36 Kan., 760. The policy or certificate required the 
Union to pay the amount due thereon within sixty days from the 
close of the quarter in which proofs of the death of the assured 
were received. The close of the quarter after the reception of 
proofs of the death was September 1, 1884, and by the terms of the 
policy the amount thereon became due within sixty days after Sep- 
tember 1, 1884. This action was not brought until on the 24th of 
June, 1885. The answer contained no allegations as to want of 
funds, or as to what the assessments, if made, would have realized. 
It is not contended that any assessment has ever been made. On 
the other hand, the Union alleges that the claim is not a valid one, 
and for that reason refuses to pay. No attempt was made upon the 
trial by the Union to show that any assessment had been made, or 
that, if an assessment had been made, it would not have realized 
$2,000: See Protective Union vs. Whitt, 36 Kan., 760; Association 
vs. Lemke, 40 Kan., 142; Lueder’s Ex’rs vs. Insurance Co., 4 Mc- 
Crary, 149. 

2. It is claimed, as the jury found in their special findings that 
the assured, at the time of her application, had a cough, and had 
been recently attended by a physician, that therefore the Union was 
entitled to judgment, notwithstanding the general verdict. All the 
findings of the jury must be construed together, and harmonize, if 
possible. In this view, they fully sustain the verdict. Among the 
findings of the jury are the following :— 

' Question. Did the assured have a cough during the months of January, 


February, March, April, or May prior to making her application? Answer. 
Yes, slight; but not serious. Q. Did she have a cough at the time of making 
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her application? A. Yes, slight; but not serious. Q. Had she been attended 
by a physician at any time during the five years prior to the time of making 
her application? A. No, only at confinement. Q. If so, about when? A. 
The 24th of May, 1884. Q. By what physician? A. Dr. Truhart. Q. Was 
she in sound health at the time she made her application? A. Yes. Q. Of 
what disease did she die? A. Congestive chills. 


If the evidence of the plaintiff below is to be credited, the assured 
made no false statement in regard to any matter which was material 
to the risk, nor did she omit to make known any fact relative to 
her health, or circumstances affecting the interest of the Union. 
She informed the agent, who accepted her application, and wrote 
down her answers to the questions therein, or his conclusions from 
her answers, that she had just given birth to a child; that she was 
weak from confinement, and that she had some cough. Clearly, the 
assured can only be bound by the answers she made. She is not 
responsible for the conclusions or omissions of the agent. He in- 
formed her that her confinement was not considered a sickness or 
disease; and that women who were pregnant were subject, more or 
less, to a cough; therefore the failure of the application to show 
that the assured had a cough, that she had been sick in giving birth 
to a child, and had been attended by a physician during her con- 
finement, was wholly the fault or neglect of the agent. If all the 
answers of the assured were not written down as she gave them, 
she is not responsible: Sullivan vs. Insurance Co., 34 Kan., 170; 
Lueder’s Ex’rs vs. Insurance Co., 4 McCrary, 149. 

3. The instructions of the court on the answers of Mrs. Gardner, 
in her application, concerning her cough, and the non-attendance 
of a physician, may be properly criticised, but the findings of 
the jury rendered these instructions harmless error, if any was 
committed. 

4. There was no error in the action of the trial court in overruling 
the application for a change of venue. The affidavits presented in 
support of the application alleged “that the defendant could not 
have a fair and impartial trial in the district court on account of 
the bias and prejudice of the judge thereof against the defend- 
ant.” There were no facts or circumstances proved by affidavits, 
or other extrinsic testimony, showing that there existed any preju- 
dice whatever on the part of the judge against the defendant. Un- 
less prejudice clearly appears, a reviewing court will sustain an 
overruling of the application on the ground that the judge must 
have been personally conscious of the falsity or non-existence of 
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the grounds alleged: City of Emporia vs. Volmer, 12 Kan., 622; 
State vs. Knadler, 40 Kan. 

5. The other alleged errors have been examined and considered, 
but nothing appears therein pmoneis to the rights of the unsuc- 
cessful party. 

6. The plaintiff below consents, on account of the provision in 
the policy or certificate that no recovery “can exceed 75 per centum 
of the amount received upon an assessment,” that $500 of the 
judgment may be remitted. Therefore the judgment of the district 
court, with this remitment, will be affirmed. All the justices con- 
curring. 


SUPREME COURT OF ALABAMA. 


ee 


CENTRAL CITY INS. CO. 


vs. 


OATES.* | 


The policy required that sworn proofs must be furnished as soon as possible 
after notice of loss which must be given forthwith. 


Held, That this was a condition precedent, and satisfactory evidence of proper 
compliance i is a prerequisite to recovery, unless w aived. 


Held, That forthwith means with reasonable diligence under the cireum- 
stances. 
Held, That mere silence of the insurer is not a waiver of preliminary proofs. 


Perrus & Petrus and Troy, Tompxins & Lonvon, for Appellant. 
Jones & Farxner, for Appellee. 
SoMERVILLE, J. 

The policy of insurance sued on, among other conditions, requires 
three important steps to be taken by the assured in the event of a 
loss by fire: (1) He must “forthwith give notice of said loss to the 
company in the city of Selma;” (2) “and, as soon after as-possible, 
[he must] render a particular account of such loss, signed and 
sworn to by him,” (the assured) stating the origin of the fire, what 
other insurance he has, if any, his interest in the property, its value, 
and by whom and for what purpose it was occupied; (3) “he must 
“* Decision rendred, May2, 188. = |. 
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produce the certificate of the nearest disinterested magistrate that 
such officer has examined the circumstances of the loss, and believes 
that it originated without fraud, and amounted to a specified sum.” 
These three requirements, omitting for the present all mention of 
others, viz.: (1) notice of loss; (2) sworn proof of loss; (3) certifi- 
cate of loss by a magistrate,—have uniformly been held by the 
courts to be conditions precedent in policies of insurance like the 
present one, and satisfactory evidence of compliance with them, in 
proper time, has been held to be an essential prerequisite to the 
right of recovery by the assured, unless such compliance is waived 
by the insurer: Wellcome vs. Insurance Co., 2 Gray, 480; May, 
Ins., §§ 460, 466; Insurance Co. vs. Felrath, 77 Ala., 194. 

“Forthwith” in all such policies means without unnecessary 
delay, or with reasonable diligence, under the circumstances of the 
particular case: Insurance Co. vs. Kyle, 11 Mo., 278. 

It has been held in one case that delay of eleven days, and in 
another of eighteen days, in giving notice of loss, is not a compli- 
ance with such a requirement, in the absence of excusatory facts 
explaining the delay: ‘Trask vs. Insurance Co., 29 Pa. St., 198; 
Edwards vs. Insurance Co., 75 Pa. St., 380. Where the fire occurred 
on the 15th, and the plaintiffs, hearing of it on the 18th, gave 
notice by mail on the 23d, this was held to be a sufficient compli- 
ance with a condition requiring notice to be given “forthwith:” In- 
surance Co. vs. Insurance Co., 20 Barb., 468. And notice given on 
the morning after the fire was held sufficient in Hovey vs. Insur- 
ance Co., 2 Duer, 554. The settled rule in all cases, however, is to 
construe such requirements liberally in favor of the assured, and 
strictly against the insurer: Insurance Co. vs. Young, 58 Ala., 476; 
Insurance Co. vs. Johnston, 80 Ala., 467. 

It has been held, by this and other courts, that where preliminary 
proofs of loss are presented to the insurer in due time, and they 
are defective in any particular, these defects may be waived in 
either of two modes: (1) By a failure of the insurer to object to 
them on any ground within a reasonable time after receipt,—in 
other words, by undue length of silence after presentation; or (2) 
by putting their refusal to pay on any other specified ground than 
such defect of proof. The reason is that fair dealing entitles the 
assured to be appraised of such defect, so that he may have an 
opportunity to remedy it before it is too late: Insurance Co. vs. 
Felrath, 77 Ala., 194; Insurance Co. vs. Crandall, 33 Ala., 9; Insur- 
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ance Co. vs. McDowell, 50 Ill., 120; Insurance Co. vs. Kyle, supra; 
Insurance Co. vs. Allen, 80 Ala., 571, 1 South. Rep., 202. 

So, there are cases decided by this and other courts which hold, 
and properly so, we think, that an entire failure to make any formal 
proof of loss may sometimes be excused on the principle of waiver 
or estoppel in pais. In Martin vs. Insurance Co. (20 Pick., 389), 
no evidence was offered of any preliminary proofs before bringing 
the action, but only of an abandonment not accepted, and a demand 
of payment of the loss. The insurer refused to pay the loss solely 
on account of the unseaworthiness of the vessel, and in all their 
communications with the plaintiff made no objection to the want of 
proof. The court held that the refusal to pay on the ground speci- 
fied was a fact from which the jury were authorized to infer a waiver 
of the proof of loss. On like principle, a waiver of preliminary 
proofs has been inferred from a distinct refusal of the company to 
pay because the assured had taken other insurance without notice, 
and “had in other ways acted unfairly:”’ Insurance Co. vs. Neve, 
2 McMul., 237. And again, on the ground that no valid contract of 
insurance had ever been entered into because incomplete at the 
time of the loss, no objection being made to the want of such 
proofs: Tayloe vs. Insurance Co., 9 How., 390; Insurance Co. vs. 
Adler, 71 Ala., 518. So, where the insurance company subjected 
the assured to a personal examination under oath, which statement 
he subscribed as required by the terms of the policy, and no de- 
mand was made for formal proofs, it was held that, upon this state 
of facts, the jury were authorized to find a waiver of such proofs: 
Badger vs. Insurance Co., 49 Wis., 400. The payment by the in- 
surer of a part of the sum agreed to be paid by the policy in case 
of loss has also been held a waiver of the usual preliminary proofs: 
Westlake vs. Insurance Co., 14 Barb., 206. So, the offer to pay a 
specified sum, accompanied by a denial of liability for some of the 
articles as not covered by the policy, without demand of such 
proofs: Insurance Co. vs. Allen, 80 Ala., 571. 

We can find no case, however, where the mere silence of the in- 
surer has been construed as a waiver of the presentation of pre- 
liminary proofs by the insured, where no such proofs, defective or 
otherwise, have been presented. The policy itself is the most 
solemn notification possible of the imperative prerequisite of fur- 
nishing such proofs. It is there stipulated that they must be fur- 
nished as soon as possible after the fire, and this stipulation is a 
standing notice of the requirement. It stands to reason that this 
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notice need not be reiterated by the insurer, nor any special atten- 
tion of the assured called to it, unless the particular circumstances 
of the case render it necessary to fair and honest dealing between 
the parties. And the authorities accordingly hold that the mere 
silence of the underwriter or insurer, or his failure to specify the 
non-production of such preliminary proofs, as an objection to the 
payment of the loss, is not sufficient evidence*to justify a jury in 
inferring a waiver of their production: Insurance Co. vs. Law- 
rence, 2 Pet., 25; O’Reilly vs. Insurance Co., 60 N. Y., 169; Keenan 
vs. Insurance Co., 12 Iowa, 126. A like principle was applied in 
Insurance Co. vs. Kyle, 11 Mo., 278, where there was a failure on 
the part of the insurer to object to a notice of loss when it was re- 
ceived too late. It was suggested by the court that it was not the 
duty of the company to make any formal objection to the want of 
notice, and whether they were silent, or made objections on this 
ground, could not alter the rights of the parties. ‘Such a doctrine 
would be in fact,” it was said, “implying a new contract between 
the parties from the mere inaction or silence of one party:” See, 
also, Patrick vs. Insurance Co., 43 N. H., 621. 

As we have said, the contract exacts (1) a notice of loss forthwith, 
and (2) proofs of loss as soon thereafter as possible. It is manifest 
that mere notice of loss is not proof of such loss, and cannot 
ordinarily subserve such purpose; although proof of loss, if made 
“ forthwith,” may answer not only as proof, but as notice: Wood, 
Ins., § 428; May, Ins., § 460. It has been accordingly held, in rec- 
ognition of this distinction, that there might be a waiver of the 
notice of loss, without a waiver of the proof of loss required to 
be furnished: Desilver vs. Insurance Co., 38 Pa. St., 130. 

In this case there was notice of loss, but the company received 
no preliminary proofs. The policy required that such proofs should 
be rendered to the company, meaning, from the context, in the city 
of Selma, where the notice also was required to be given. The de- 
posit in the post-office of a written statement of loss, made out and 
sworn to, and addressed to the company at Selma, but never re- 
ceived by them, was not a delivery of such proof to them, and could 
not operate to fulfill the requirement of the contract that such 
proofs of loss should be rendered to the company at Selma: Hodg- 
kins vs. Insurance Co., 34 Barb., 213. 

Waiver is necessarily a matter of mutual intention between the 
contracting parties in the nature of a new contract between them. 
In the absence of evidence that the company had ever received any 
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proofs of loss, or knew their contents and defects, if any, it cannot 
be contended that such defects were waived. There can be no 
waiver of anything as to the existence of which one is totally igno- 
rant: Bennecke vs. Insurance Co., 105 U. S., 355. 

In Dawes vs. Insurance Co. (7 Cow., 462), it was held that the 
president of an insurance company, as such, possessed no power 
to waive full preliminary proofs: In Insurance Co. vs. Young 
(86 Ala.—, 5 South. Rep., 116), it was decided that a local soliciting 
agent has no authority, after loss, to waive the breach of any condi- 
tion in a fire insurance policy: And Patrick vs. Insurance Co..(43 
N. H., 621) is authority for the proposition that a eondition ina 
policy of insurance, requiring notice of loss to be given within 
thirty days, is not waived by a vote of the directors of the company 
to indefinitely postpone the consideration of the loss, which was 
tantamount to a refusal to pay anything on account of it, the notice 
not having been given in due time. The jury were probably justi- 
fied in coming to the conclusion that the notice of loss, under all the 
circumstances of the case, was given in a reasonable time, and in 
proper mode. But there were no proofs of loss furnished, and no 
conduct on the company’s part from which the jury were authorized 
to infer a waiver of such proof. 

Under a proper application of the foregoing principles, it is our 
opinion that the defendant’s demurrer to the plaintiff’s replication 
should have been sustained, and that the defendant was entitled to 
have the general affirmative charge given as requested. 

Reversed and remanded. 


SUPREME COURT OF VERMONT. 


NORTON 
vs. 


GLEASON.* 


N., the general agent of a life company, took the application of G. and pro- 
cured for him two policies on the agreement that N. should pay the pre- 
miums and take the note of G. therefor. G., claiming fraudulent repre- 
sentations by G. regarding the probable future surplus, returned the 


* Decision rendered, May 20, 1889, 
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policies and demanded his note in a letter in which he says “I have de- 
cided to carry no more insurance, and to take out all paid-up policies in 
the company that Ican. The Northwestern Company say they wholly 
discard such rates as given by their agents, and positively given to me 
by you, and I have written on to the company, asking them to confirm 
your statement with me. They do not answer. Now, do not ask any 
more questions, nor ask me to carry any more insurance, as | positively 
decline.” 

Held, That the letter did not show that the policies were returned for other 
reasons, and was properly excluded as evidence on that point. 

Held, That where the policies were issued on the 8th of June, the misrepre- 
sentations were discovered on the 11th, and after writing to the company 
on the 12th, the policies were returned on the 20th, the question of due 
diligence in the rescission was for the jury. 

Held, That G. was not obligated to place N. in the same position he was be- 
fore the latter paid the premium to the company, nor to tender the pre- 
mium for the time prior to the rescission in order to rescind. 


The facts sufficiently appear in the syllabus. 


BarcueLper & Bares, for Plaintiff. 

W. B. Suetpon, for Defendant. 

VEAZzEY, J. 

Taking up the exceptions in the order in which they stand in the 
plaintiff's brief, the first point urged was not the subject of excep- 
tion in the court below. 

The second point is that it was error for the court to exclude the 
testimony offered by the plaintiff to show that the defendant, on 
the 11th day of June, was examined for the purpose and with a 
view of taking out policies in other companies. This is put on the 
ground that on the trial the only defense claimed was alleged false 
representations of the plaintiff at the time the defendant made his 
application for insurance, whereas the plaintiff claims that it ap- 
peared by the defendant’s letter of June 20th that he was seeking 
to surrender his policies and give up his contract for other and 
different reasons. Assuming that the proposition of law is sound 
upon which he rests, as stated in the brief, for the basis of the al- 
leged error in excluding the testimony, the argument fails, because 
there is no such inconsistency as claimed. The letter charges the 
same wrong which constituted the defense on the trial; and in its 
allusion to taking insurance we do not understand it as a statement 
that the defendant was not going to take any more insurance of 
any kind, but was intending to take all the paid-up policies that he 
could. The clause, “to carry no more insurance,” taken in connec- 
tion with the next line, must have had reference to insurance re- 
quiring stated premiums. So that the letter was consistent with 
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the fact of examination for other insurance, and with the defense 
made on the trial. 

The next point urged is that the court should have held as mat- 
ter of law that the defendant did not repudiate the contract in a 
reasonable time. This is put on the ground that the facts were 
not in controversy. The plaintiff was the general agent of the 
Northwestern Mutual Life Insurance Company, and in the negotia- 
tions with the defendant the plaintiff produced a book called the 
“Northwestern Estimate Book,” containing an estimate of the 
probable amount of surplus to which the policies taken by the de- 
fendant would be entitled at their maturity, which was $794 on 
each $1,000 of insurance. The defendant’s evidence tended to 
show that the plaintiff represented the estimates to be those of the 
company. It was conceded they were not the estimates of the 
company, and the plaintiff denied that he represented they were. 
The policies were issued the 8th of June, and the defendant testified 
that he learned that said estimates were not those of the company 
before the 11th of June, and he wrote to the company in reference 
to the matter on the 12th of June, and, not getting any reply be- 
fore the 20th of June, he on that day returned the policies, and 
wrote a letter to the plaintiff, called “ Exhibit 5,” inclosing the poli- 
cies, and demanding his note. The parties lived in adjoining 
towns, and there was a daily mail between these towns. The fraud 
of the plaintiff in the alleged misrepresentations was the defense on 
the trial. The question whether he made them was submitted to 
the jury. A contract induced by fraud is only voidable, not void; 
and if, after discovery of the fraud, the party acquiesces by express 
words or an unequivocal act, such as treating the property as his 
own, his election will be determined, and he cannot afterwards re- 
ject the property. Mere delay also may have the same effect, if, 
while deliberating, the position of the vendor has been altered. 
Benj. Sales, § 342, and cases cited in notes. Different forms of ex- 
pression have been used by courts in stating when the defrauded 
party must rescind. In this state, in Matteson vs. Holt (45 Vt., 
336), it was said : “The right of rescission must be exercised at 
the earliest practicable moment after discovery” of the ground of 
it. In Safe Co. vs. Tisdale, 48 Vt., 83, “ within reasonable time ” is 
the expression. In Downer vs. Smith, 32 Vt., 1, “ with all reasona- 
ble dispatch.” In Powell vs. Woodworth (46 Vt., 378), it was held 
tbat a purchaser who is entitled to rescind the contract for fraud, 
but who delays doing so for the purpose of affording the vendor, at 
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his request, an opportunity of attempting to make the thing sold of 
value, and satisfactory to the purchaser, is not precluded by such 
delay from thereafter rescinding the contract. In Schiffer vs. 
Dietz (83 N. Y., 300), the court said: “A party claiming to rescind 
a contract for fraud must act promptly on discovery of the fraud.” 
In Cobb vs. Hatfield (46 N. Y., 533), “at the earliest practicable 
moment after discovery of the cheat,” is the language. We do 
not understand that the different forms of expression, as above 
quoted, show conflict in the rulings of the respective courts as to 
the degree of promptness required in rescinding; but they do in- 
dicate that it may vary under different circumstances. The case of 
Powell vs. Woodworth, supra, and the text of Benjamin, show that 
mere delay is not necessarily conclusive. ‘“ The earliest practicable 
moment” is the sharpest expression found. No court says the 
earliest moment. The adjective “practicable” imports difference 
according to circumstances. Assuming that the law requires action 
at the earliest practicable moment, it would still be a question of 
fact, at least generally, when that moment arrived, even if there 
was no dispute as to the circumstances. Some may point one way 
and some the other. No case is cited where it was held to be a 
matter of law forthe court. In Andrews vs. Hensler (6 Wall., 254), 
reasonable diligence is the requirement, and it was there held that 
what is reasonable diligence is a question of fact to be decided by 
the jury, according to the special circumstances of each case. In 
this case the defendant had learned that the estimates in the book 
produced were not those of the company, as represented; not that 
the latter would not adopt them, or make like estimates. He 
might reasonably infer that it would, in view of the relation be- 
tween the plaintiff and the company. He did not acquiesce by any 
word, or treat the policies as valid. It was,so far as appears, a 
case of mere delay, in good faith, and fairly required in order to 
make the legal status clear. As the case stood, we think it was 
clearly a question for the jury whether the defendant acted with 
due promptness in rescinding. The late case of Whitcomb vs. 
Denio (52 Vt., 382) is full authority for this conclusion. 

The next point is that Exhibit 9 was improperly admitted in ev- 
idence. Counsel state no reason why, and we see none. 

The plaintiff further contends that he was entitled to judgment, 
notwithstanding the verdict, under his motion, and this on the 
ground that he had paid to the company, before the rescission, the 
amount of defendant's note to him, and, if defendant would rescind, 
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he must put the plaintiff in the same position he was before he 
paid the money. The right to rescind is not thus limited. The 
duty of the defrauded party to restore only means that he must re- 
store what he has received. The law does not concern itself about 
the losses of the wrong-doer resulting from his entanglements 
“in the meshes of his own knavish plots.” The fault is his own, 
and not that of his intended victim. Where a party seeking to re- 
scind a contract on the ground of fraud acts without unnecessary 
delay, and restores or offers to restore that which he has received, 
it is no answer that the wrong-doer has himself done acts which 
prevent his being restored to his original position: Hammond vs. 
Pennock, 61 N. Y., 145; Masson vs. Bovet, 1 Denio, 69. This rule is 
not in conflict with the general rule that the party who would re- 
scind a contract for the default of the otber party must be in condi- 
tion to put the other party in statu quo. It means he must be in 
condition to restore fully on his part. When the defrauded party 
has returned to the wrong-doer all that the former received, then 
the latter is put in statu quo. It does not mean, where he had 
acted with due diligence, that he must be able to put the wrong- 
doer into his former position as against his own acts after his 
fraud. The suggestion of counsel in argument, but not in the 
brief, that the plaintiff did not offer to restore fully because he did 
not offer to pay for the insurance pending the contract, and before 
it was rescinded, is without force. It stands as it would if the sub- 
ject of the contract had been the purchase of a horse, instead of 
policies of insurance. A reasonable restoration, with notice of re- 
scinding, would be sufficient, without tendering the value of the 
use in the meantime. We find no error, and the judgment is 


affirmed. 


Vou. XVIII.—49. 
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SUPREME COURT OF PENNSYLVANIA. 


SUSQUEHANNA MUTUAL FIRE INS. CO. 
Us. 


STAUFFER.* 


The by-laws of a mutual company provided that assessments should be rated 
according to the following classification. ‘‘ First. All members whose poli- 
cies were in force when the assessment may be declared shall be liable to 
assessment for all losses * * unpaid and all other liabilities then existing 
against the company, subject to abatement as hereinafter specitied. Sec- 
ond. All members whose policies have expired and are not in force at the 
time such assessment is declared, shall, nevertheless, be liable to assess- 
ment for all unpaid losses and other liabilities which existed at the time 
of the expiration of such policy or policies, pro rata with those then in 
force, and the amount thus ascertained and levied upon such expired poli- 
cies to be deducted from the gross amount of liabilities of the company 
for which such assessment is to be made, and balance of liabilities then 
remaining to be assessed upon the policies then in force.” 


Held, That an assessment must, in the first instance, be laid on policies in 
force at the time of loss whether since expired or not, and in case of de- 
ficiency the balance must be assessed on policies issued subsequent to the 
loss and in force at the time of assessment. 


Henry W. Scorr and O. H. Meyers, for Plaintiff in Error. 

W. S. & M. Kirxparricr, for Defendant in Error. 

Mrrcuett, J. 

The only point of contention in this case is the validity of the 
assessment made by the plaintiff in error, and that depends on the 
true construction of the by-law of the company, subject to which 
the policy was issued, and defendant’s premium note given. The 
by-law reads as follows:— 

SECTION 27. If at any time hereafter an asssessment shall be made, the 
amount to be levied on premium notes, or policies of insurance, shall be rated 
according to the following classification, to wit: First. All members whose 
policies are in force at the time the assessment may be declared shall be lia- 
ble to assessment for all losses adjusted, unadjusted, and unpaid, and all other 
liabilities then existing against the company, subject to abatement as herein- 
after specified. Second. All members whose policies have expired, and are not 
in force at the time such assessment is declared, shall, nevertheless, be liable 


* Decision rendered, April 15, 1889. 
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to assessment for all unpaid losses and! other liabilities which existed at the 
time of the expiration of such policy or policies, pro rata with those then in 
force, and the amount thus ascertained and levied upon such expired policies 
to be deducted from the gross amount of liabilities of the company for which 
such assessment is to be made, and balance of liabilities then remaining to be 
assessed upon the policies then in force. 


The wording of this by-law is confused and obscure, but the gen- . 
eral scheme intended is reasonably clear. It is that all policies 
which were in force at the time of the assessment, or at the time of 
the loss,—both, or either,—shall be liable for the loss, but the 
assessment shall be laid, in the first instance, upon the policies in 
force at the time of the loss, whether since expired or not, and the 
policies issued subsequent to the loss, and remaining in force at the 
time of the assessment, are to be assessed only for the balance if 
the first branch of the assessment should be insufficient. In pur- 
suance of this general intent, the first clause directs, not that all 
members whose policies are in force at the time the assessment is 
declared shall be assessed, but that they shall be liable to assess- 
ment, and qualifies this liability by making it subject to a specified 
abatement. The second clause then proceeds to define the abate- 
ment, which is that policies now expired, but which were in force 
when the liability accrued, shall be assessed pro rata with all the 
policies then in force, i.e., at the time of the loss or liability in- 
curred, and this first branch of the assessment shall be deducted 
from the total of liabilities, and the balance only be then assessed upon 
the other policies “then in force,” i.e., those which were in force.at 
the time of the loss, and which have not yet expired. 

A considerable part of the ambiguity arises from the use of the 
words “then in force,” in two different places. In the first they 
clearly refer to the expiration of the policy (or practically to the 
date of the loss to be assessed for). In the second their applica- 
tion, just as they stand in the sentence, would be very uncertain, 
but a reference to the plain general intent of the section shows that 
they must refer to the same time as the first, to wit, the date of the 
loss. The section takes up the policies in force at the time of a 
loss, and divides them into two classes, the expired and the unex- 
pired, but directs that they shall both be assessed at the same rate. 
The expired policies are first assessed their pro rata, and then the 
unexpired, and the words “then in force,” twice used, refer 
to these two classes, the time applicable to both of which is, how- 
ever, the same. Thus we may take the schedule of the assessment 
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in the present case for an example. The assessment was made June 
6, 1885. The first loss included in it, amounting to $296.53, occurred 
September 27,1875. The assessable basis of policies which had 
been in force on that day, whether since expired or existing on 
June 6, 1885, amounted to $21,866.60. On this an assessment was 
made of 2 per cent, which produced a sum large enough to pay the 
losses in full, with a margin for expenses and loss in collection. 
The class primarily liable to pay thus furnishing a sufficient fund, 
there was no necessity to resort, under the first clause of the by- 
law, to the policies issued after the loss. Proceeding then, to the 
next loss (September 15, 1876), amounting to $1,764.25, the assess- 
able basis of policies in force on that day, amounting to $41,391.55, 
an assessment of 54 per cent was made to cover that loss, with mar- 
gin for contingencies; and so on through the schedule, practically 
making a new and separate assessment for each loss on the policies 
in force at the date of its occurrence. If the proportion of the 
losses to the assessable sum total of the policies in force at any par- 
ticular date had been so large, or the number of insolvent members 
so great, that the policies in force at that date could not be assessed 
for a sufficient amount, then resort would have been had to the re- 
serve class of subsequent policies, but, failing such necessity, the 
by-law did not require that they should be called on, and they were 
not. The assessment was at the same rate on all the policies at 
each date of loss, but, as some policies were subject to assessment 
for a greater number of losses than others, their aggregate rate 
would, of course, be larger. This is necessary to be noticed, as it 
explains some apparent contradictions in the testimony of the wit- 
ness Huntzinger. On this point he says:— 

Question. You levied 2 per cent for policies in force September 27, 1875, 
didn’t you? Answer. Yes. Q. And you undertook to collect that 2 percent on 
policies then in force? A. Yes; on policies that were then in force, but ex- 
pired before the next loss occurred. Q. Then upon the next policies that 
were in force at the time the 5} per cent was levied, you levied a percentage 
of 5} per cent upon all the policies that were in force at that time? A. Yes. 
Now, then, if there was a policy in force when the first was levied, which still 
remains in force, then it was levied the 2 per cent in the first loss, and the 
5} per cent making 7} per cent. Q. So that the policies that were in force on 
September 15, 1876, and that also had been in force September 27, 1875, were 
subjected to the 2 per cent and the 54 per cent? A. Yes. 


Thus considered, the plan prescribed by the by-law is clear and 
consistent, and has the merit of departing very little from the gen- 
eral rule of the law, that losses shall be paid by the policies in force 
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at the times of their occurrence. This by-law simply adds to that 
general rule, that if the assessment upon such policies proves in- 
sufficient, then all existing policies, even though issued subsequently 
to the losses, shall be liable to make up the deficiency. Such a pro- 
vision is both a burden and a protection. It imposes on a person 
taking out a policy a liability for past losses, which he would not 
otherwise incur, and it gives him the security of all future policy- 
holders to make good his losses, though they may have occurred 
before such policies were issued. The case is like that of anew 
partner coming into an established business. Ordinarily, and in 
the absence of a special contract, he is liable only for debts incurred 
subsequently; but if he chooses to come in on the same footing as 
the others, and take his share of the old debts with the old profits, 
there is nothing unlawful in his doing so. Nor is there anything 
unlawful in the members of a mutual insurance company doing 
what is practically the same thing. There is nothing in the case of 
Insurance Co. vs. Toy Co. (15 Wkly. Notes Cas., 306) to impugn 
this view. Whatever may have been the wording of the by-law 
there in question, which does not clearly appear in the report, it did 
not call for such an asessment, for, speaking of the notice, Trunkey, 
J., says: “Prima facie it evidenced a wrongful assessment in viola- 
tion of the contract.” In the present case such an assessment, if it 
had been required, would have been within the express terms of 
the contract. 

The result thus reached in the present case is at variance with 
the construction given to what was intended to be the same by-law, 
in Insurance Co. vs. Gackenbach, 115 Pa. St., 492. But it is entirely 
clear that the court was misled in that case by the inaccuracy of 
the record. In the first clause of the by-law, as there given, the 
word “ unadjusted ” was omitted, and the words “shall be” inserted, 
so that it read, ‘“ All members,” etc., “shall be liable to assessment 
for all losses adjusted properly, and unpaid, and all other liabilities 
* * * shall be subject to abatement,” etc. The insertion of the 
words “shall be” before the words “subject to abatement ” divided 
the sentence into two clauses, made the direction to assess all policies 
for adjusted losses absolute, and limited the abatement to “ other 
liabilities,” whatever they might be. On the by-law then before the 
court, the decision was clearly right, but it is not authoritative on 
the present case. The learned judge below noted the difference, 
but preferred to have this court declare the effect. Though the 
examination of the secretary at the trial was very long, and his 
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answers to frequent repetitions of the same question not entirely 
clear or consistent, yet we gather from it as a whole, that the assess- 
ment was declared and levied substantially upon the bases of the 
by-law as construed herein. It was, therefore, a regular and lawful 
assessment, and entitled the company to a verdict, unless defend- 
ant could make out a good defense on other grounds. 

Judgment reversed and venire facias de novo awarded. 


SUPREME COURT OF IOWA. 


STATE ex ret. PHILLIPS, Disrrictr-Arrorney, 
Vs. 
FIDELITY AND CASUALTY CO.* 


Where an authorized company is charged with insuring against unauthorized 
classes of risks, quo warranto, and not certiorari, is the proper form of 
action. 


The law of Iowa extends against companies of another state such restrictions 
as are imposed by the law of that state on Iowa companies. 


Held, That in order to enforce this law against the company of another state 
in Iowa, it is not necessary that the law in such state should actually be 
enforced against an Iowa company, nor is it material that Iowa compa- 
nies have no greater rights at home than they would have in such other 
state. 


The defendant company is a corporation organized and existing 
under the laws of the state of New York. It has received from the 
auditor of this state a certificate under the provision of the law as 
to insurance companies, and is doing business in this state in the 
following classes or lines of insurance: (1) Againstinjury, disable- 
ment, or death of persons, resulting from traveling, or general ac- 
cidents by land or water; (2) the fidelity of persons holding places 
of public or private trust; (3) upon plate-glass, against breakage; 
(4) upon steam-boilers, against explosion, and against loss or dam- 
age to life or property resulting therefrom. By the law of the state 
of New York insurance is classed in departments, and the kinds 
above specified are in the second department, and the law of that 
state provides that no company shall undertake to do more than 


* Decision rendered, May 23, 1889. 
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one of the kinds of insurance mentioned in the second department; 
and it further provides that no company organized under the laws 
of any other state shall undertake to do more than one of such kinds 
of insurance in the state of New York. The petition alleges that 
the defendant has continually, since the first day of February, 1888, 
offended, and still offends, against the law of this state by making 
more than one of the kinds of insurance above specified; and the 
petition asks that the defendant be ousted and excluded from do- 
ing any of such kinds ‘of insurance. There was a demurrer to the 
petition, which was overruled, and a judgment entered that the de- 
fendant be excluded from attempting to carry on more than one of 
the kinds of insurance; from which judgment the defendant appeals. 


Mircuet & Duptey, for Appellant. 

Macey, Sweengy & Jonzs, for Appellee. 

Granaer, J. 

1. The first question presented by the demurrer goes to the juris- 
diction of the court, on the ground that certiorari, and not quo 
warranto, is the plaintiff's remedy. The argument is upon the 
theory that the act of the auditor in granting the certificate is quas 
judicial, and that this proceeding, in effect, is to review his action. 
Without reference to the point in argument as to the office of the 
common-law writ of quo warranto, we think the statute is conclu- 
sive of the question. The writ of certiorari is permitted whenever 
specially authorized by law, and especially when an inferior officer 
exercising judicial functions is alleged to have exceeded his proper 
jurisdiction, or is otherwise acting illegally when, in the judgment 
of the superior court, there is no other plain, speedy, and adequate 
remedy. Code, § 3216. It will be noticed that there is a plain 
limitation upon the use of this writ, and before granting it the 
court must inquire if there is any other plain, speedy, or adequate 
remedy, and, if so, the writ is not available. It may be said that 
the auditor is not alleged to have exceeded his jurisdiction, or that 
he has acted illegally; and he is not a party to this proceeding. 
The action seems to proceed upon the theory that, notwithstanding 
the certificate of the auditor, the corporation is acting in violation 
of law, in such manner as to forfeit its rights as a corporation, and 
that the legislature has in terms provided a remedy that seems to 
be plain, speedy, and adequate. Chapter 6, tit. 20, of the Code is 
designed especially to “ test official and corporate rights,” the latter 
of which is the very gist of this proceeding. Section 3345 provides 
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that “a civil action by ordinary proceeding may be brought in the 
name of the state as plaintiff in the following cases: * * * (3) 
Or against any person acting as a corporation within this state, 
without being authorized by law; (4) or against any corporation 
doing or omitting acts which amount to a forfeiture of their rights 
and privileges as a corporation, or exercising powers not con- 
ferred by law.” The allegations of the petition are clearly within 
the purview of the quoted provisions of the statute, by averring that 
the defendant, by the making of the several kinds of insurance, has 
been and is still offending against the laws of the state. If thus 
offending, it must certainly be exercising powers not conferred by 
law. In support of the claim that certiorari is the proper remedy, 
we are referred to the case of Jordan vs. Haynen, 36 Iowa, 9. That 
case arose under the law providing for townships voting aid to rail- 
roads in their construction, and it is held that certiorari is the 
proper proceeding to review the proceeding of the board of trust- 
ees in calling the election. The acts of the board in such cases are 
judicial, and no appeal was provided; hence a review in such cases 
by certiorari is in accord with the very letter of the law, there be- 
ing no other plain, speedy, or adequate remedy. If there had been 
provision for an appeal in such cases, or another remedy specified 
by law that was plain, speedy, and adequate, such a holding would 
hardly have been. The cases of Stubenrauch vs. Neyenesch, 54 
Iowa, 567; Smith vs. Powell, 55 Iowa, 215; Darling vs. Boesch, 67 
Iowa, 702,—and other cases cited, in no manner militate against 
this view, but are in accord with it. 

2. The second division of the demurrer is in these words: “ Be- 
cause the petition of plaintiff nowhere showes or alleges that any 
insurance company, incorporated or organized under the laws of 
the state of Iowa, for the transaction of business of insurance. has 
ever sought to do business in the state of New York, and been re- 
fused or precluded from doing business in said state of New York.” 
Referring to the statement of facts, it will be noticed that by the 
laws of New York a corporation organized under the laws of any 
other state is precluded from making in that state more than one 
of the kinds of insurance being made by defendant in this state. 
Section 1154, of the Code of Iowa, provides: ‘ When by the laws 
of any other state any taxes, fines, penalties, licenses, fees, deposits 
of moneys or of securities, or other obligations or prohibitions, are 
imposed or would be imposed on insurance companies of this state 
doing, or that might seek to do, business in such other state, or 
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upon their agents therein, so long as such laws continue in force, 
the same obligations and prohibitions, of whatever kind, shall be 
imposed upon all insurance companies of such other state doing 
business within this state, or upon their agents here.” The demur- 
rer presents the question that the petition does not show that any 
Iowa company has ever sought to do business in New York and 
been refused. We could see no purpose in such an allegation other 
than that the people of New York not only enacted laws, but sought 
their enforcement; and we think it only fair to presume that fact 
without the allegation, and it is quite probable that as to Iowa 
companies the law itself is a sufficient restraint. But the ground 
of the demurrer does not reach a question in the case. It is not 
the enforcement of the law of New York against Iowa companies 
that gave rise to the “retaliatory ” law of Iowa; but ‘when by the 
laws of another state * * * prohibitions are imposed, or would 
be imposed, upon insurance companies of this state doing, or that 
might seek to do, business in such other state,” that the law of that 
state as against Iowa companies exists in this state against its com- 
panies. The law of New York in terms prohibits an insurance 
company organized under the laws of Iowa from making in New 
York more than one of the kinds of insurance made by the defend- 
ant in this siate, and that law of itself places on the statute book of 
Towa the law that the defendant, being an insurance company or- 
ganized under the laws of New York, can make but one of such 
kinds of insurance in this state. It is not important nor necessary 
to the existence of the law here that an lowa company should go to 
New York to test the sincerity of the people in the enforcement of 
her laws; nor is such a step necessary to the enforcement of the 
law in this state. A spirit of comity between the states should in- 
duce a belief that their laws are made in good faith, and for observ- 
ance. The sting of the adder may be necessary in some cases to 
avoid encroachments, but such necessity is not the result of a law 
or rule of action. See Insurance Co. vs. Welch, 29 Kan., 672; In- 
surance Co. vs. Swigert, 104 Ill., 653 

It is urged in argument that a company organized in Iowa could 
only make one of such kinds of insurance here, because it would be 
prohibited from doing more by our laws, and hence the laws of 
New York would not prevent it from doing in that state what it 
could do in this under Iowa law. But we fail to see how that 
reaches the question. It is not the question if New York does as 
well by Iowa insurance companies as Iowa itself does, but does 
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New York deny privileges to Iowa companies, or, perhaps, in bet- 
ter terms, does it impose prohibitions? If so, the same prohibi- 
tions are imposed in return as against New York companies. By 
the demurrer the fact of such prohibitions is admitted, and we think 
the defendant can legally make but one of the kinds of insurance 
in this state. It is not necessary to consider the third ground of 
the demurrer, as under this holding the judgment of the district 
court must be affirmed. 


SUPREME COURT OF MINNESOTA. 


HULL 
vs. 
EQUITABLE ACCIDENT ASS’N.* 


A contract of life and accident insurance excepted from the msks covered by 
it injuries resulting from being upon the platform of moving cars, or from 
attempting to enter or leave such carsin motion; this exception not being 
applicable, however, to the exposure of railway employes in the perform- 
ance of their duty. The assured, a shop-hand of a railway company, 
while being carried homeward from the shop at the close of the day’s 
work, upon one of the company’s trains, wept out upon the platform 
while the train was in motion, intending to get off when it should stop, 
for the purpose of crossing over, by a switch, to another track, He was 
thrown off, and killed. eld, That the case was within the specific ex- 
ceptions in the contract, and the insurer was not liable. 


Joun D. O’Brtzn, for Appellant. 
Fanprav, Squires & Curcuzon, for Respondent. 


Dickson, J. 

This plaintiff is the widow of one Edward A. Hull, who was killed 
under the circumstances to be hereafter stated. He had entered 
into a contract with the defendant, by the terms of which the latter 
insured him from death or disability from accidental causes, this 
plaintiff being named in the contract as the beneficiary in case of 
his death. At the trial, when the plaintiff’s case was closed, the 
court granted a motion to dismiss the action, for the reason that 


the accident and death occurred under circumstances bringing the 
“#* Decision rendered, July 15, 1889. 
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case within the express exceptions in the contract as to the liability 
of the defendant. The question now is whether a case was pre- 
sented upon which a recovery could have been sustained. 

The only condition of the contract to which it will be necessary 
to particularly refer is this: ‘‘The member herein named is re- 
quired to use due diligence for personal safety and protection. 
Standing, being, or riding upon the platform of moving railway 
coaches (other than street-cars), or riding in any other place not 
provided for the transportation of passengers, or entering or at- 
tempting to enter or leave any public conveyance using steam as 
the motive power, while the same is in motion, or walking or being 
on the road-bed or bridge of any railway, are hazards not contem- 
plated or covered by this certificate, and no sum shall be paid for 
loss of life or disability in consequence of such exposure happening 
to any person other than a member who is an employe on the 
railway on which, in the performance of his duty, the said injury 
shall have been sustained; but any person shall be permitted to 
travel for health, recreation, or business, as a passenger, in the usual 
manner, by any private or public conveyance, without prejudice.” 
The case made by the plaintiff may be thus stated: The deceased 
was a tin and copper smith and pipe-fitter, employed as such in the 
car-shops of the Northern Pacific Railroad, four or five miles from 
the railway depot in St. Paul. The railroad company daily carried 
its shop employes from the city to these shops and back again, by a 
train used for that purpose. On the evening when this accident 
occurred the shop-hands, with one Barber, the master car-builder 
of that road, left the shop, in their train, for the city. The track 
being obstructed by a wreck at a certain point, they left their train, 
and Barber took a number of the men, including the deceased, into 
a coach of an empty train, which was about to run from the car- 
yard where such trains were made up to the Union depot, in the 
city, to receive passengers for its eastern trip over the road. Bar- 
ber had general authority, which justified his taking the men on this 
train. He had kept the deceased and some others with himself, 
thinking that he might undertake, with their assistance, to clear the 
wreck from the tract. He concluded, however, to let the men pro- 
ceed to their homes, and informed the deceased that the train upon 
which they had embarked would make two stops at designated 
points, for the purpose of switching over to another track, and that 
he could get off at either of those places, which would leave him 
nearer to his home than if he went to the depot. It was known to 
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the deceased that the train would stop only an instant at the points 
named—only long enough for a switch to be turned, and the direc- 
tion of the movement of the train to be reversed. The train was 
running backward. It consisted of the engine, baggage-car, second- 
class car, passenger coach, and two sleeping coaches, and a switch- 
engine in the rear of these. These men were in the passenger 
coach. As the train was approaching the place where it was first 
to stop, but while it was still moving at the rate of from four to six 
miles an hour, the deceased went out on the platform between the 
car he was on and the second-class car, and closed the door after 
him, for the purpose of getting off when the train should stop, and 
just then he was thrown or fell from the platform. Both feet were 
cut off, and an injury received upon his head. No one saw the acci- 
dent, and the only explanation given in the case concerning it con- 
sists of the statement of the deceased immediately after it occured. 
He said: “I turned around some way, and lost my balance, (or 
lost my hold,) and I fell, and struck something.” And again he 
said: “I had hold of the door-knob, and a jerk or something,—I 
fell off.” The train passed over a distance of some 240 feet after 
he fell off before it was stopped, and even then its stopping was 
hastened by the discovery of the accident by the engineer; so that 
it is perfectly apparent that the train was not just upon the point of 
stopping when the deceased went out on the platform. It had 
already become dark when the accident occurred. 

It is impossible to avoid the conclusion which led the trial court 
to dismiss this action. The case upon its face conclusively shows 
that the conduct of the assured, to which the accident must be 
directly attributed, was such as, by the express and unambiguous 
terms of the contract, exempted the defendant from liability. The 
case is not controlled by the general principles of the law of negli- 
gence, but by the clear, express terms of the contract upon which 
the action is brought. The conduct of the deceased was within the 
agreement that “standing, being, or riding upon the platform of 
moving railway coaches, * * * or entering or attempting to enter 
or leave any public conveyance using steam as a motive power, 
while the same is in motion, * * * are hazards not contemplated 
or covered by this certificate, and nosum shall be paid,” etc. Whether 
the deceased went upon the platform with the intention of getting 
off at once, before the train should stop, or of remaining upon the 
platform until the train should stop, the case was unquestionably 
within the prescribed conditions which exempted the insurer from 
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responsibility. It was a voluntary act, not prompted by any sud- 
den emergency or necessity. It may be that the stop at the switch 
was to be for so short a time that the assured could not, while the 
train remained motionless, go out upon the platform and get off. 
However that may have been, the contract did not allow him to do 
as he did, at the risk of the insurer; and he should, if necessary, 
have remained on the train until it came to the depot. The distinct 
terms of the contract cannot be made to yield, or cease to be 
operative, from considerations of mere convenience to the assured. 
The general provision at the end of the paragraph, the whole of 
which we have before recited, cannot be construed as modifying this. 
particular agreement as to the specified conditions and risks to 
which it is declared that the insurance shall not extend; and so, 
although it be considered that the assured occupied the relation to 
the railroad company of a passenger, there could be no recovery. 
Nor would the case have justified a recovery by force of the clause 
excepting from the conditions before named “an employe on the 
railway on which, in the performance of his duty, the said injury 
shall have been sustained.” Even if the assured can be deemed 
to have been, in any proper sense, an employe of the railroad com- 
pany at this particular time, his acts here in question were not 
done, nor the consequent injury suffered, “in the performance of 
his duty” as an employe of the railroad company. What he did 
was wholly for his own purpose, for his own convenience, and in 
no sense a part of his service to the company. The order refusing 
a new trial must be affirmed. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


v8, 
ANCIENT ORDER OF UNITED WORKMEN er at.* 


A benevolent society, as the result of a controversy, divided into two bodies 
each claiming to be the legitimate society, and that all the original 
members were also members of its body; a new lodge was organized by 
one of the bodies. A member who was not eligible to new insurance, and 
was therefore not entitled to a new certificate, identified himself in the 
new organization, but maintained his dues in both. It was a rule that 
claims could be paid only on surrender of the certificate. This was sur- 
rendered to the old organization by the claimant, and payment was 
made, 


Held, That there was but one insurance, and a second payment could not be 
enforced from the new organization. Liability could only arise on sur- 
render of the certificate, which had already been surrendered. 


Held, That the objection to the second payment was not waived by an assess- 
ment made for the claim. 


Rotsrock, J. 

The plaintiff is the widow of Heary Bock. She claims that at 
the time of the death of her husband he was a member of the An- 
cient Order of United Workmen, and that she is entitled to receive 
from said order the sum of $2,000, as the beneficiary, by reason of 
the death of her said husband. She made the officers of the grand 
lodge of said order parties defendant, and claimed that they had, 
by assessment upon the members of the order, collected the amount 
due to her, and refused to pay the same. There was a trial by the 
court, and a judgment for the defendants. Plaintiff appeals. 

The pleadings are yuite voluminous, and need not be set out in 
this opinion. Indeed, there is but little in dispute between the 
parties as to the material facts in the case. The plaintiff's husband 
was a member of Schiller Lodge of the A. O. U. W., which was es- 
tablished in the city of Clinton about the year 1874. He became a 
member at the time of the organization of the lodge, or shortly 


* Decision rendered, October 11, 1888, 
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thereafter. He was a master workman in said lodge, and received 
a policy of insurance, or rather a benefit certificate, by which it was 
stipulated that,in case of his remaining in good standing in the 
order until his death, his widow was entitled to receive the sum of 
$2,000, upon the surrender of the certificate properly receipted. 
The deceased continued to be a member of said lodge in good 
standing up to the time of the controversy between the Supreme 
Lodge of the A. O. U. W. of the United States and the Grand 
Lodge of the State of Iowa. It is unnecessary to state the nature 
of that controversy. The facts in connection therewith will be 
found in the opinion of this court in the case of State vs. Miller, 66 
Iowa, 26. The result of that controversy was that a very large 
majority of the members of the order of this state refused to sub- 
mit to the Supreme Lodge of the United States, and continued to 
act independently of the supreme lodge. A minority refused to 
unite with the others, and the consequence was, there were two or- 
ganizations, each claiming to be the regular and legitimate Grand 
Lodge of Iowa. Each organization recognized the former members 
of the order as legitimate members of their respective bodies. 
Henry Bock, the plaintiffs deceased husband, and others, organized 
a new subordinate lodge at Clinton, called the Loyal Lodge No. 237, 
under the jurisdiction of the defendant grand lodge. He was then 
past the age of eligibility to original membership in the order. 
But each of the rival state organizations claimed that all of the in- 
dividual members in good standing at the time of the schism were 
legally members of their respective state organizations, and when 
Bock went into the new subordinate lodge no beneficiary certificate 
was issued to him. The defendant grand lodge refused to issue 
new certificates, because the members had certificates issued to 
them before the disruption; and it is evident that the refusal to is- 
sue new certificates was upon the ground that such act would be 
in the nature of an acknowledgement of the legitimacy of the rival 
state grand lodge. In fact, the defendant grand lodge has always 
claimed that it has rightful jurisdiction over all the subordinate 
lodges, and that there is no other A. O. U. W. in Iowa excepting 
such as acknowledge allegiance to that organization, which claims to 
be loyal to the Supreme Lodge of the United States. Bock did not 
withdraw from Schiller Lodge when he became a member of Loyal 
Lodge No. 237. He paid his dues in the new lodge until his death, 
amounting to about $20, and also paid all dues and assessments 
made by Schiller Lodge. After his death the plaintiff {made the 
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requisite proofs, and presented her claim to the body, which re- 
fused to recognize the supreme lodge; and this organization, which 
in the record is denominated the disloyal lodge, paid to her the full 
sum of $2,000, and she delivered her beneficiary certificate to that 
organization, fully receipted. A claim was also made against the 
Loyal Grand Lodge, defendant. An assessment was ordered to pay 
the claim, and the amount was collected, and, when payment was 
demanded, it was refused, because the plaintiff could not surrender 
the benefit certificate receipted, as required by the rules of the 
organization. Upon refusal to pay the $2,000 this action was 
brought. 

The primary inquiry in the case is, was the deceased insured in 
the Ancient Order of United Workmen for $4,000? If he had but 
a single insurance of $2,000, this action cannot be maintained; for 
the plaintiff is entitled to but one satisfaction of her benefit cer- 
tificate. About the only material fact which is in dispute is the 
claim made by appellant that the deceased gave the master 
of the defendant grand lodge notice that he claimed insurance in 
both organizations. We think this fact cannot be said to be estab- 
lished by the evidence. It is positively denied by the grand mas- 
ter, and it is contrary to what we think the deceased knew to be 
his legal rights. He knew that he was not eligible to take new in- 
surance at the time the new lodge was organized, and he must 
have known that the defendant lodge refused to issue new benefit 
certificates. We think it is very plain that he had but one contract 
of insurance. Each of the state organizations recognized this con- 
tract as valid, because each has at all times claimed the old mem- 
bers as lawfully owing allegiance to but one governing body. 

It is insisted by counsel for plaintiff that there was no other rea- 
son for non-payment than the plaintiffs failure to surrender the 
certificate; and that her right to recover cannot be defeated by a 
mere failure to produce and surrender the certificate, and receipt 
it. This would doubtless be true if the certificate were lost or de- 
stroyed. But the ground of the refusal lies back of the mere fail- 
ure to surrender the certificate. It was because the plaintiff, by 
her own act, had put it out of her power to surrender it. She has 
surrendered it to the rival organization, and received the full 
amount due upon it. If she had presented it to the defendant 
while it was unpaid, she would have been entitled to the payment. 
of $2,000 from the defendant upon surrendering it and receipting 
it. The defendant never denied liability upon the certificate. It. 
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refused to issue a new one, and it had no power to do so, because 
the plaintiff's husband was not eligible to additional insurance. 
And the defendant is not liable upon the ground of estoppel sim- 
ply because the deceased must have known that he had but one 
contract of insurance, and that was for $2,000. The plaintiff ac- 
quired no right to the money because an assessment was made by 
the defendant. It must be made to appear that it is held by the 
officers in trust for her. It does not appear that the defendants 
made any valid contract to pay her the sum claimed, except as em- 
bodied in the certificate, which we have found has been fully paid. 
Affirmed. 


SUPREME COURT OF ILLINOIS. 


PEOPLE'S FIRE INS. CO. 
vs. 


PULVER.* 


The policy required an inventory of the goods lost to be furnished, showing 
the quantity, value, etc. 


Held, That where the books and inventory had been destroyed, and an at- 
tempt was made to furnish as accurate an inventory as possible, it was 
for the jury to say whether the proofs were sufficient. 


Held, That a delay of a month in objecting to the proofs, and another delay of 
a week before objecting to the supplementary proofs then furnished, 
there was evidence for a jury of waiver of the defects. 


Moses & Newman, for Appellant. 
Kravs, Mayer & Sremn, for Appellee. 
Per Curiam. 

This was an action of assumpsit on one of the three fire insur- 
ance policies mentioned in the case of Birmingham Insurance Co. 
vs. Pulver, in which an opinion has heretofore been filed. The 
judgment in the superior court was for appellee for $1,112.13, from 
which an appeal was prosecuted to the appellate court, where it 
and the Birmingham case were by agreement submitted together, 


* Decision rendered, January 25, 1889. 
VoL. XVIII.—50. 
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and both judgments affirmed. Both cases were again appealed to 
this court, but submitted separately. 

It is first insisted that the judgment in this case is erroneous 
because the evidence fails to show that preliminary proofs of loss 
were made by the assured, as required by the terms of the policy; 
and that the trial court erred in refusing to instruct the jury to find 
for defendant for want of such proofs. It is not claimed that 
there is an entire want of such evidence, but the contention is that 
the proofs of loss furnished, and which were admitted in evidence, 
is not a compliance with the condition in the policy as to such 
proofs, in that the assured “failed to furnish an inventory of the 
goods claimed to be totally destroyed, showing the quantity, qual- 
ity, and cost of each article claimed to be destroyed.” The proofs 
of loss in question were made February 17, 1885, seven days after 
the fire. In it the actual cash value of the property destroyed is 
stated to be $3,929.45, as shown by an annexed schedule marked 
“ Exhibit B,” “ giving a full and accurate description of each kind 
of property, and the value of the same, with the damage or loss on 
each separately.” Exhibit B is a list of many articles, giving num- 
bers and value in the following form :— 


8 imported dolmans, $17.50 


10 Russian circulars, $8.00 
* Ls * 


1 lot handkerchiefs 


—The whole footing $3,929.45. Then follows a list of a few small 
articles under the heading, “ Present Worth of Damaged Stock.” 
Conceding that the inventory furnished was not a strict compli- 
ance with the requirements of the policy, it was an attempt to do so 
in apparent good faith, and we think, under the proof made as to 
the ability of the assured to furnish a more accurate one, should be 
held sufficient. The evidence shows that the preliminary proofs of 
loss were delivered to the company about the date of its execution. 
No objection was made to it until March 30th. Of the three ob- 
jections then made, two are abandoned. She was also notified in 
this letter to produce her books, inventory, and other vouchers and 
exhibits * * * for examination, and that then the company 
would require her to submit to an examination under oath, etc. 
To the objection now urged the assured replied on April 4th: “I 
beg leave to inclose a certified copy of the bill of sale to me of the 
insured property, the original having been destroyed in the fire. 
The inventory was also destroyed, andI have already furnished you 
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with a copy of it, attached to and a part of the proofs of loss. As 
you are aware, the fire occurred within a week after I opened the 
business, and I had no books of account at all except a sales-book, 
also destroyed, and no bills or invoices except the above bill of 
sale.” This letter was not answered until the 14th of the same 
month, when she was again informed that the proofs were insuffi- 
cient for the reasons stated in the letter of March 30th, and that the 
certified copy of the bill of sale in no way met the request of the 
company. In the same letter, however, she is again notified to ap- 
pear for further examination. If from the destruction of books, 
bill of sale, invoices, and other papers, the assured was unable to 
furnish a more specific statement than that which she did furnish, 
the law would hold the terms of the policy sufficiently complied 
with. It would not require her to do an impossible thing: 1 
Wood, Ins., 709. That there is evidence in this record tending to 
show that she did avail herself of all the means within her control 
to comply with the terms of the policy and the demands of the 
company cannot be denied. Nor can it be seriously contended that 
the conduct of the company did not amount to a waiver of defects 
in the proofs of loss. The delay to pointing out objections alone 
must be so held, under the authority of Insurance Co. vs. Staaden, 
26 Ill., 365. At least it will be conceded that there is evidence in 
the record tending to prove such waiver. The court below there- 
fore properly refused to take the case from the jury, both because 
the evidence tended to show compliance with the requirements of 
the policy in furnishing proofs of loss, and because it tended to 
prove a waiver of any defects therein. 

In this case appellant asked twenty instructions, many of them 
quite lengthy, and nearly all literal copies of those asked in the 
Birmingham case. As in that case all were refused, and a series 
prepared and given by the judge. It is contended that it was error 
to refuse the instructions asked, and that those given by the court 
did not present the law of the case fairly to the jury. By the fif- 
teenth instruction asked by appellant its defense was stated in two 
propositions : First, that the plaintiff was not the actual owner of 
the destroyed property at the time of the insurance and fire; sec- 
ond, that the plaintiff committed fraud upon the company by mak- 
ing a fraudulent proof of loss in overstating the amount and value 
of the property destroyed, and that she swore falsely, in her ex- 
amination taken under the provisions of the policy, with the intent 
to defraud the company. In the instructions given by the court, in 
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addition to these defenses, it is stated that the defendant claimed 
that the fire was collusive, and that the assured made fraudulent 
statements as to the origin of the fire; and it is insisted that by 
stating to the jury that such claim was made by the defendant its 
case was prejudiced. From the pleas remaining in the record (es- 
pecially the tenth) and the scope of the evidence we may well sup- 
pose such defenses were insisted upon in the argument before the 
jury; at least, we have no means of determining that they were 
not. Even if the instructions given did state the defense broader 
than the issues and evidence made it, it would not work a reversal 
of the judgment, unless we could see that injury to appellant had 
resulted, of which there is no evidence before us. The instruc- 
tions given on the issues and evidence presented the law of the 
case with reasonable accuracy, and, therefore, whether all the 
points sought to be covered by appellant’s instructions were met or 
not is immaterial. Having examined the refused instructions with 
care, and compared them with those given, we are clearly of tlte 
opinion that there was no error in giving and refusing instructions. 
The other grounds of reversal insisted upon, of sufficient import- 
ance to be noticed, are disposed of in the Birmingham case referred 
to, and need not be further noticed in this. Affirmed. 


SUPREME COURT OF MINNESOTA. 


JEWELL 
vs. 


GRAND LODGE A. O. U. W.* 


1. Upon the trial of this action the plaintiff was permitted, against the defend- 
ant’s objection, to introduce certain testimony tending to show that de- 
fendant was a corporation de facto. Held, that, in any aspect of the case, 
there was no error in the ruling on this point. 


2. A section of the defendant’s constitution, regulating the manner of paying 
death claims out of a beneficiary fund, examined and construed. 


James ScHoonmakeRr, for Appellant. 
James E. Marguam, fur Respondent. 
* Decision rendered, August 19, 1889, 
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Couns, J. 

In the year 1883, Henry Jewell, the plaintiff's son, became a 
member of the order of United Workmen, and, by observing cer- 
tain rules and regulations, entitled to participate in what is known 
as a “beneficiary fund” to the amount of $2,000, whereupon the 
defendant issued its certificate to him to that effect, and for said 
sum of $2,000, which was to be paid, upon his decease, “ accord- 
ing to his will and bequest.” On November 4, 1884, said Jewell 
died intestate, leaving surviving him no wife, no children, and no 
mother. The defendant resisted payment of this certificate for 
several reasons, but upon a trial below the court ordered a verdict 
for the plaintiff. From an order refusing a new trial defendant ap- 
peals, alleging three distinct errors. Of these we mention but two. 

1. In its answer the defendant averred that it was unincorporated 
when it issued the certificate in question. Upon the issue thus 
formed by the pleadings, the plaintiff offered testimony, which the 
court received under objection. We fail to distinguish between 
this answer and that considered in Water-Power Co. vs. Bridge 
Co., 23 Minn. 186, and therefore the testimony was superfluous and 
harmless. In any aspect of the case, however, this testimony 
merely tended to show that the defendant was a corporation de 
facto. For such purpose it was admissible, of force, and sufficient: 
Trustees vs. Froislie, 37 Minn., 447; See, also, French vs. Dono- 
hue, 29 Minn., 111; Harvester Co. vs. Clark, 30 Minn., 308,—in 
which it is held that the corporative character and existence of a 
plaintiff in an action may be established by proof that a defendant 
has contracted with it as such,—has recognized the existence of a 
legal entity with a corporate name, and having capacity to contract. 
We cannot be expected to establish a different rule for an alleged 
corporative defendant. And see, also, Holbrook vs. Insurance Co., 
25 Minn., 229. It is palpable that the trial court ruled intelligently 
upon this point. 

2. As before stated, the certificate issued to Jewell in his life- 
time was by his direction made payable according to his will and 
bequest. He died intestate, without having exercised th> privilege 
of designating a beneficiary in any other or further mann>r. The 
defendant strenuously contends that for these reasons there can 
be no recovery whatsoever; that there has been a total lapse of 
power; and that the amount of Jewell’s certificate has reverted to 
the defendant association. To determine this we must construe 
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section 1 of article 14 of defendant’s constitution. It reads as fol- 
lows: “Upon the death of a master workman degree member in 
good standing of a subordinate lodge of the order under the juris- 
diction of this Grand Lodge, the moneys payable under the certi- 
ficate of such deceased brother shall be paid as follows to the per- 
sons in the order named, and not otherwise: First. To the person 
designated by the deceased brother, provided such person is desig- 
nated by name, and is a person other than the deceased, having an 
insurable interest in the life of the deceased. Second. Where no 
such person is named, and in cases where the certificate is payable 
to the deceased brother, then, and in that case: (1) To the wife 
and children of the deceased brother, share and share alike; (2) to 
the wife of the deceased brother; (3) to the father and mother of 
the deceased brother, share and share alike; (4) to the surviving 
father or mother; (5) to the brothers and sisters of the deceased, 
or their issue, if any are living, share and share alike; (6) to the 
surviving brother or sister, if only one, and no issue of other broth- 
ers or sisters is living; (7) to the administrator or executor of the 
deceased brother; provided, said member shall have complied in 
all particulars with all the laws, regulations, and requirements of 
the order, and with the following conditions.” The defendant as- 
sociation is not an insurance company, but an organization for so- 
cial and benevolent objects, with a beneficiary fund as a main feat- 
ure; a fund which is designed for those who, in the life-time of a 
deceased member, have been more or less dependent upon him. 
This is unmistakable from the special pains taken in its charter to 
direct and contro] payments in this channel, and to prevent their 
absorption as assets of the deceased, to be used for general pur- 
poses in the due course of administration. And in determining 
who is entitled to receive the benetits of a fund created by a so- 
ciety of this character we must say, as was stated in Ballou vs. Gile 
(50 Wis., 614) and indorsed in Legion of Honor vs. Perry (140 Mass. 
580), that it is the duty of the courts to construe the rules and regu- 
lations liberally to effect the benevolent purposes of the order, and 
in no case to so construe them as to defeat such purpose, unless 
their meaning is so clear and certain as to admit of no other 
construction. 

It will be noticed that the first numbered subdivision of section 
1 aforesaid directs and guides the defendant in its payments only 
when a person other than the deceased and having an insurable in- 
terest in the life of the deceased is expressly designated by name. 
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As no person had been designated by the deceased in this instance, 
this subdivision has no application. The second subdivision cov- 
ers and controls cases where no person has been designated by 
name who has an insurable interest in the life of the deceased, 
and cases where the certificate is payable to the deceased brother. 
Then, and in that event, payment must be made in a certain pre- 
scribed, and, having in mind the objects of the society, most com- 
mendable, order. The plaintiffs right to recover depends upon 
the construction to be given this subdivision, and to us its intent 
and meaning is free from doubt. If no person has been desig 
nated by name, in the certificate or elsewhere, as the beneficiary, 
who has an insurable interest in the life of the member, the order 
of payment prescribed in this subdivision must be followed; and if 
the certiticate has been made payable to the deceased brother, this 
prescribed order of payment must also be adopted. To give to the 
words of this subdivision, when read in connection with the first, 
the narrow and limited construction claimed by appellant, would 
be to hold that payments from the beneficiary fund must be re- 
stricted—First, to persons who, having an insurable interest, have 
been expressly designated by the deceased by name as beneficia- 
ries; second, there being no such persons designated by name, to 
the relatives mentioned, in the order laid down: provided always, 
that the certificate has been made payable to the deceased brother 
himself. No other contingency would be provided for. Lapse and 
forfeiture would follow in all cases where no person had been desig- 
nated as the beneficiary by name, and where the named beneficiary 
proved disqualified, except in the instances wherein the certificate 
had been made payable to the member to whom it was issued. As 
no person was named in the certificate issued to Jewell, and he 
died without designating to whom the money should be paid upon 
his decease, his father was entitled to recover under appellant’s 
charter. Judgment affirmed. 





SUPREME COURT OF IOWA. 


GARRETSON. 
vs. 


EQUITABLE MUTUAL LIFE & ENDOWMENT 
ASSOCIATION.* 


Three members of a family held certificates in a benevolent society, which 
provided that they should be void on non-payment of assessments within 
thirty days after the date of notice, and the mailing of the notice was to 
be regarded as its date. 

Held, That where three notices were mailed in one envelope to one of the 
members, it justified a finding by the jury that the required notice had 
not been mailed to another member. 


Where the evidence showed that an assessment promptly levied would have 
realized more than the face of the certificate, and at the time of trial 
about four-fifths of the face if all had paid, a verdict for the face was 
not excessive. 


J.J. Torierton and O. C. Mitizr, for Appellant. 
Wauitine S. Crarx, for Appellee. 


Rorurock, J. 

The defendant is a mutuallife insurance company organized upon 
the assessment plan. It issues certificates of insurance to its mem- 
bers upon the payment of a membership fee, and upon the agree- 
ment to pay assessments to cover losses by the death of its mem- 
bers. The certificate and by-laws of the company provide that 
upon failure to pay any assessment at the home office within thirty 
days after the date of notice of the loss, the certificate shall be for- 
feited; and the mailing of the notice of assessment at Waterloo, 
Iowa, was to be regarded as notice of the loss. A certificate for 
$2,500 was issued to Mary Garretson on the Ist day of April, 1884, 
and she died on the 29th day of August, 1885. The plaintiff is the 
beneficiary under her certificate, and brought this action to recover 
the amount of the certificate. The defendant, by its answer, ad- 
mitted the issuance of the certificate; but pleaded that the same 


* Decision rendered, May 12, 1888. 
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was forfeited, before the death of Mary Garretson, by a failure to 
pay an assessment made for a loss, which was duly levied on the 
15th day of January, 1885; that the assured was duly notified by 
mail of said loss, on said 15th day of January, 1885, and failed to 
pay the same within thirty days; and that, by reason of such fail- 
ure, she forfeited her certificate, and the plaintiff is not entitled to 
recover any amount thereon. The plaintiff, by way of reply, 
averred that the notice of the death loss, dated January 15, 1885, 
was not mailed to the insured; but, with two other notices in- 
closed in an envelope, was mailed to Flora Garretson, the plaintiff, 
but that it was never received by the insured, nor by the plaintiff 
until after the death of Mary Garretson. Other facts were pleaded 
in the reply, which it was claimed constituted a waiver of the fail- 
ure to pay the said amount; but, as we view the case, they are not 
material to be considered in determining this appeal. The court sub- 
mitted to the jury two questions, the answers to which were required 
to be returned with the general verdict. These questions, with the 
answers, were as follows : “ (1) Did the defendant cause a notice to 
be mailed to Mamie Garretson, directed to her address, as pro- 
vided by the condition on the back of certificate, in January, 1885, 
notifying her of assessment No.12? No. (2) Soon after the ex- 
piration of thirty days from the mailing of said notice, did the de- 
fendant cause a postal-card to be deposited in the post-office at Wa- 
terloo, Iowa, directed to the address of Mamie Garretson, Des 
Moines, Iowa, notifying her that the books of the office show as- 
sessment No. 12 to be unpaid? No.” There was a controversy 
upon the trial as to whether the defendant, in addition to the no- 
tice of assessment, mailed a postal-card to the insured after the 
expiration of thirty days from the mailing of the notice. The 
court instructed the jury upon this point in the case as follows: 
“Tf you find from the evidence that no notice was ever mailed to 
the insured, Mamie Garretson, of the assessment made January 15, 
1885, and that she never received any notice or had any knowledge 
of the levying of said assessment by the defendant company, then 
your verdict should be for the plaintiff upon this issue in the case.” 
The instructions given by the court to the jury were not excepted to 
by either party. It is therefore apparent that, under the above in- 
struction, and the answers to the questions returned by the jury, all 
other questions, such as waiver and the like, are out of the case, 
provided the evidence warranted the jury in answering the ques- 
tions as they did. The defendant insists that the answers to the 
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questions are unsustained by the evidence. The evidence as to this 
question is in conflict. It appears that two others of the same fam- 
ily were holders of certificates of insurance issued by the defendant, 
and we think the jury may fairly have found from the evidence that 
no notice was mailed to Mary Garretson, but that all three of the 
notices to the members of the family were mailed to one of the 
others, and that it was never seen by the insured, and that she had 
no knowledge of the assessment during her life. We do not deem 
it necessary to set out the evidence on this point. It is sufficient to 
say that we are satisfied we ought not to interfere with the verdict 
as being contrary to the evidence. 

Objections were made by defendant to certain evidence of con- 
versations had with the agent of the defendant who induced the 
insured to become a member of the company. This evidence 
tended to show a waiver of the conditions providing for a forfeiture. 
These and other objections to evidence need not be considered; for, 
as we have seen, the question of waiver is out of the case. The ver- 
dict of the jury is not based upon a waiver of forfeiture, but upon 
the ground that there was no forfeiture, and we do not think that 
there is any ground that there was no forfeiture, and we do not 
think that there is any ground for certain objections made to the 
evidence introduced by the plaintiff, upon the question of fact as 
to whether the insured had notice of the assessment, for the failure 
to pay which the defendant claims a forfeiture. 

2. It is insisted that the verdict is excessive, and that it should 
have been for merely a nominal amount. The verdict is for $2,500, 
the full amount of the certificate. The evidence showed that an as- 
sessment on members liable to pay at date of August 29, 1885, 
would have realized $2,588.88 if all members had paid, and that an 
assessment made at the time of the trial would have made $2 073 
if all had paid; and the court instructed the jury, upon that ques- 
tion as follows: “A statement has been introduced in evidence 
showing what the amount of one full assessment upon all the mem- 
bers in the association at the time of the death of the insured 
would be; and the plaintiff would be entitled to interest on the 
amount you find, if anything, at 6 per cent per annum from a time 
sixty days after notice to the defendant company of the death of 
the insured; and, if you find for the plaintiff, you will compute the 
amount she is entitled to, and return your verdict for the amount 
you find, not exceeding the sum of $2,500.”, As we have said, the 
instructions of the court were not excepted to, and the motion for 
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a new trial made no claim that the verdict should have been for a 
merely nominal amount. It is claimed that the verdict was exces- 
sive. No motion in arrest of judgment was made, and no claim was 
at any time presented that an action at law would not lie, nor that 
no judgment at law could be rendered against the defendant. If 
counsel are to be understood as making this claim now, it comes 
too late. No question can be presented here which was not pre- 
sented to the court below. The rule is so well understood that we 
need not cite authority in its support. It is proper to say that the 
cause was tried in the court below before the case of Newman vs. 
Association (33 N. W. Rep., 662), and other cases against assess- 
ment insurance companies were decided by this court. Under 
the instructions of the court to the jury, and upon the theory by 
which the cause was tried in the district court by both parties, 
the verdict cannot be said to be excessive. We are united in 
the conclusion that the judgment should be affirmed. 


SUPREME COURT OF IOWA. 


HENNING 


vs. 
WESTERN ASSURANCE co.) 


Where the plaintiff insured had made affidavit that he held the property sim- 
ply as collateral security, and the policy provided that it should be void 
if he were not the unconditional and sole owner, and there was no reason- 
able evidence impeaching the correctness of the affidavit, a finding for 
the insured will be set aside as against the evidence. 


Hanna & Porter for Appellant. 

Joun A. Parrerson, for Appellee. 

Rorsrock, J. 

1. The property insured consisted of certain household goods and 
kitchen furniture, situated in a building in the city of Creston and 
was destroyed by fire on the 6th day of February, 1888. The policy 
of insurance was issued by the defendant upon the application of 


* Decision rendered, May 11, 1889. 
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one G. F. Doege. It insured him and his legal representatives 
against loss by fire of the property in question. It is conceded that 
he was not the owner of the property at the time the insurance was 
effected, nor at any time afterwards, and that he had no insurable 
interest therein. The property was owned by one H. Doege, and 
it is not claimed that when G. F. Doege made application for the in-' 
surance he stated to the agent of the defendant, who issued the 
icy, that H. Doege was the owner of the property. It is provided 
in the policy that, “if the interest of the assured in the property be 
any other than the entire, unconditional, sole ownership of the 
property, for the use and benefit of the assured, it must be so rep- 
resented to the company, and so expressed in the written part of 
this policy; otherwise the policy shall be void.” No action could 
have been maintained on this policy by G. F. Doege, because he was 
not the owner of the property, and, the policy being void by its ex- 
press terms, no recovery thereon could be had by H. Doege under 
the facts above stated: Zimmerman vs. Insurance Co., 41 N. W. 
Rep., 39. The policy was void ab initio, because the risk never at- 
tached: Waller vs. Assurance Co., 64 Iowa, 101. 

But it is claimed that the plaintiff is nevertheless entitled to re- 
cover because the policy was assigned to him before the property 
was destroyed by fire. The facts with reference to the assignment 
are as follows: H. Doege made a bill of sale of the property de- 
scribed in the policy, together with other property, to the plaintiff. 
G. F. Doege went to one Bryan, who was agent of the defendant, 
and represented that the property had been sold to the plaintiff, 
and thereupon the policy was assigned to the plaintiff. The indorse- 
ment on the policy and the assignment are as follows:— 

This policy is not assignable for the purposes of collateral security, but in 
all such cases is to be made “ payable in case of loss,’’ etc., by indorsement on 
its face. In case of actual sale and transfer of title, leave having previously 
been obtained, the form subjoined may be used, which must be executed at 
the time of said transfer. The Western Assurance Company hereby consents 
that the interest of Gus. Doege in the within policy be assigned to Charles 
Henning, subject, nevertheless, to all the conditions herein contained. 

December 29, 1887. J. F. BRYAN, agent. 

For value received I hereby transfer, assign, and set over, unto Charles 
Henning and his assigns, all my right, title, and interest in this policy of as- 
surance, and all benefits and advantage to be derived therefrom. Witness 
my hand and seal this 29th day of December, 1887. Signed, sealed, and de- 
livered in the presence of G. F. Doege and H. Doege. 

It was stated by G. F. Doege, in his testimony on the trial, that 
at the time of the assignment he stated to Bryan that the property, 
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when insured, was the property of H. Doege, and that thereupon 
H. Doege united with him in the assignment. This was denied by 
Bryan. It will be seen that this raises a conflict in the evidence, 
and the jury might fairly have found that the claim of plaintiff, so 
far as this fact is properly involved, was sustained. But the evi- 
dence shows that the plaintiff did not purchase the property de- 
scribed in the mortgage. His bill of sale was no more than a mort- 
gage to secure a. loan of $500, made by the plaintiff to H. Doege. 
This was the sole consideration for the bill of sale. After the prop- 
erty was destroyed by fire, the plaintiff was paid $650 by the Ham- 
burg Bremen Insurance Company in payment of the loss by fire 
of said company on a part of the property covered by the bill of 
sale. Plaintiff returned this money to G. F. Doege, who is the hus- 
band of Hulda Doege, and commenced suit in his name against the 
defendant. The facts last above stated are established by an affi- 
davit of the plaintiff, and by the positive testimony of two other 
witnesses, to the effect that the plaintiff stated the facts in relation 
to his ownership substantially as above set forth. It would appear 
from this evidence that the plaintiff had no interest whatever in the 
claim made in the petition, neither as owner nor as mortgagee. 
The mortgage had been paid in full. But it is claimed that there is 
a conflict in the evidence as to the ownership of the goods, because 
G. F. Doege testified that the transaction was a sale. We do not 
think the jury was authorized to find a fact against the sworn state- 
ment of the plaintiff. He ought not to have been permitted to de- 
mand a verdict so palpably against his own sworn statement. 

The court instructed the jury upon this question as follows: 

“The policy sued on in this action contains the following provis- 
ion, viz.: ‘If the interest in the property be any other than the 
entire, unconditional, sole ownership of the property,—for the use 
and benefit of the assured, it must be so represented to the com- 
pany, and so expressed in the written part of this policy; otherwise 
the policy shall be void.’ And you are instructed, asa matter of law, 
that the above condition in said policy is binding on plaintiff, and 
that, unless his ownership was that of entire, unconditional, sole 
ownership of the property for the use and benefit of himself (no 
other title or interest being shown in writing upon the face of the 
policy, or indorsed on said policy), then plaintiff cannot recover in 
this action for the loss. You are instructed, as a matter of law, 
that if the plaintiff to this action was not the absolute owner of the 
property insured at any time, and particularly at the time of the 
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loss by fire, but only held an equitable interest therein as collateral 
security, then plaintiff cannot recover upon this policy for the loss, 
under the pleadings in this action.” The court submitted special 
interrogatories tothe jury. Two of these, with answers by the jury, 
are as follows: “Was he [the plaintiff] the absolute owner of the 
property? Answer. Yes. Did Charles Henning [the plaintiff] 
claim the property other than as collateral security for the payment 
of $500? A. Yes.” These answers are plainly and palpably against 
the evidence and instructions of the court, and we think that the 
verdict should for that reason have been set aside, and a new trial 
ordered. It is possible that if the plaintiff had been a witness upon 
the trial, and had claimed that the affidavit above referred to was 
not true, and that it was obtained by fraud, or made some other 
reasonable explanation of it, the verdict might be sustained. But 
without some such explanation we cannot account for the finding of 
the jury. Reversed. 


SUPREME COURT OF NEW HAMPSHIRE. 


KNIGHTS OF HONOR 
vs. 


WATSON et au.* 


The constitution of a benevolent society authorized the certificate to be pay- 
able to the family of the member, or as he might direct. 

Held, that the interest of beneficiaries was not vested, and where the names of 
two successive nominees were canceled by the member in favor of a third, 
the interests of the first two were defeated. 

The fact that the constitution was changed between the cancellations author- 
izing the certificates to be made payable to a member of the family or de- 
pendent, did not defeat the claim of the last nominee who was neither, in 
the absence of objection by the society. 


E. A. & C. B. Hrssarp, for Mrs. Lamprey. 
Jewett & Stone, for Defendants. 


* Decision rendered, July 19, 1888, 
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Smrru, J. 

January 2, 1878, Frank P. Watson received from Aurora Lodge, 
No. 708, of Knights of Honor, a local lodge of that organization es- 
tablished at Laconia, of which he was a member, a benefit certi- 
ficate for the sum of $2,000, payable to Fred C. Watson, one of the 
defendants. The constitution of the supreme lodge at that time 
authorized the issuing of a benefit certificate, payable on the death 
of the member to his family, or as he might direct. In 1881 the 
supreme lodge called in all certificates issued by local lodges. F. 
P. Watson surrendered his certificate, and received a new one for 
the same amount, dated February 15, 1883, payable to Mrs. Lam- 
prey and to three of the other defendants, in the sum of $500 each. 
In November, 1886, Watson surrendered the second certificate, and 
directed that a new one be issued to him, payable as follows: To 
C. B. S. Watson, $750; to Mercy Watson, $500; to Fred. C. Watson, 
Hattie Watson, and Mrs. Lamprey, $250 each. November 22, 
1886, the certificate in controversy was issued, payable as directed. 
In 1884 the constitution was changed, so as to authorize the issuing 
of a certificate to a member payable “to some member or members 
of his family, or person or persons dependent on him, as he may 
direct or designate by name, to be paid as provided by general 
law.” Mrs. Lamprey was not a member of F. P. Watson’s family, 

nor in any way related to or dependent upon him. C. B. S. Watson 
’ and Mercy Watson were his parents, and cared for him during his 
last sickness, in their family, a period of two years. Fred C. Wat- 
son was his brother, and Hattie H. was the wife of Fred C. The 
plaintiffs had no knowledge that Mrs. Lamprey was not a member 
of F. P. Watson’s family, nor that she was not dependent upon him 
at that time of issuing the last certificate. The plaintiffs have paid 
the sum of $2,000 into court, and the defendants litigate the ques- 
tion of its disposition. 

No such interest vested in the beneficiaries named in the first 
and second certificates issued to F. P. Watson as prevented him 
from surrendering the same for one payable to others. Under the 
plaintiffs’ constitution the power of direction as to the object of the 
benefit made payable in the certificate of membership did not need 
to be exercised at the time Watson became a member, and, when 
exercised, the power was not exhausted so that another beneficiary 
could not be substituted. The beneficiaries named in the first and 
second certificates acquired only a contingent interest which Watson 
had the power to defeat and did defeat by exercising the power of 
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substitution in the appointment of the beneficiaries named in the 
last certificate: Barton vs. Association, 63 N. H., 535. The power 
of selection being unlimited as to persons, and limited as to time 
only by the death of the member, the beneficial interest did not vest 
irrevocably in the beneficiaries as it does when the power of sub- 
stitution is not reserved: Bank vs. Whittle, 63 N. H., 587. 

Whether Mrs. Lamprey is entitled to the benefit of $250, payable 
to her by the last certificate, is a question in which the other de- 
fendants have no interest. In no event are they entitled to it. 
They can receive no more than the sums made payable to them re- 
spectively. Ifthe direction by which the sum of $250 was made 
payable to Mrs. Lamprey was invalid because she was neither a 
member of F. P. Watson’s family nor dependent upon him, the 
benefit to that extent lapses, if the plaintiffs so elect, for want of a 
valid exercise of the power of direction. But the question whether 
it was valid can be raised by no one but the plaintiffs, and they do 
not raise it: Brown vs. Mansur, 64 N. H., 39. By paying the 
money into court they have expressed their willingness to have it 
paid to Mrs. Lamprey. The money does not belong to Watson’s 
administrator, nor to his heirs: Eastman vs. Association, 62 N. H., 
—. Asthe plaintiffs promised to pay her that sum, and do not 
object to paying it, and no other person has the right to object, or 
any interest in the money, she is entitled to a decree that it be 
paid to her. 

It is contended by the other defendants that the money directed 
to be paid to Mrs. Lamprey should be distributed pro rata to them 
by virtue of section 6, art. 9, of the plaintiffs’ constitution, which directs 
the whole benefit to be paid pro rata to the surviving beneficiaries 
in the event of the death of one of them before that of the member. 
They also direct attention to section 7, art. 9, which directs the ben- 
efit to be paid to the heirs of the member in the event of the death 
of all of the beneficiaries before that of the member; and it is 
claimed that Mrs. Lamprey, “ for the purposes of this case, may be 
considered as notin existence, or as dead.” We do not see the 
application of these sections to the case. All the persons named as 
beneficiaries are alive. A decree will be entered up at the trial 
term directing the payment of the benefit, with the interest that 
may have accrued thereon, to the several defendants, in the propor- 
tions named in the certificate. Case discharged. 

Allen, J, did not sit; the others concurred. 





Bruil et al. vs. Northwestern Mut. Relief Ass’n. 


SUPREME COURT OF WISCONSIN. 


BRUIL er at. 
vs. 


NORTHWESTERN MUTUAL RELIEF 
ASSOCIATION.* 


Under the statute of Wisconsin the cause of action in case of a life insurance 
policy arises in the county where the death occurred. 


Cots, C. J. 

The circuit court heard the motion for a change of venue in this 
case, and denied the same on the merits. We are disposed to con- 
sider it the same way, disregarding the objection that the motion 
was not made in time under the statute. This is the most favora- 
ble view which can be taken for the defendant, and we shall conse- 
quently consider whether it was entitled to have the place of trial 
changed from Iowa to Dane County, upon the. admitted facts. 
The defendant is a mutual relief and life insurance association, or- 
ganized under section 1771, Rev. St. It has its principal office and 
place of business in the city of Madison, Dane County. An appli- 
cation for membership in the association was made by Charles 
Bruil at Avoca, in Iowa County, to an agent of the company, who 
forwarded it by mail to Madison, and which application was ap- 
proved by the proper medical examiners, and thereupon a certificate 
of membership was issued to him. The assessments which should 
be made upon him as a member were made payable at the office of 
the association. At the time of the application, and at the time of 
his death, Dr. Bruil was a resident of Iowa County, and he died in 
that county. This action was commenced in Iowa County, and a 
change of the place of trial was demanded to Dane County. This 
application was founded upon subdivision 5, § 2619, which, in ef- 
fect, provides that the place of trial of an action against a corpora- 


* Decision rendered, October 9, 1888. 
VoL. XVIII.- 51 
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tion of this class shall be in the county in which it is situated or 
has its principal office or place of business, or in which the cause of 
action or some part thereof arose. As respects the locality of the 
corporation,—its principal office or place of business,—the conditions 
of the statute were met; but the difficulty of the case grows out of 
the language “in which the cause of action or some part of it 
arose.” Where, then, did the cause of action in this case arise or 
have its origin? It is insisted on the part of the defendant that it 
was in Dane County, because there the officers of the company ac- 
cepted the application and issued the certificate of membership. It 
is further said, in support of this view, that a contract is com- 
pleted where the proposal of one party has been accepted by an- 
other; that the place of contract is the place of acceptance and 
place of performance. This argument, however, affords little aid 
in the solution of the difficulty. Besides, the statute does not de- 
clare that the place of trial shall be where the contract is made or 
entered into, or where it is to be performed, but where the cause of 
action, or some part of it, arose. It seems to us clear that no 
cause of action arose on this contract until the death of the as- 
sured in Lowa County, and notice thereof to the defendant. The 
ords “cause of action,” as here used, would seem to be synonymous 
with “right of action,” and include the act or omission, without 
which there would be no cause of action or right of recovery. “A 
cause of action is said to accrue to any person when that person 
first comes to a right to bring an action.” 1 Bouv. Law Dict., 291. 
* Cause of action; the fact, or combination of facts, which give rise 
to a right of action.” 1 Rap. & L. Law Dict., 180. In Durham vs. 
Spence, L. R., 6 Exch., 46, the question arose under 15 & 16 Vict., 
c. 76, § 18, which enacts that, in case any defendant, being a British 
subject, is residing out of the jurisdiction of the superior courts, it 
should be lawful for the court or judge, upon being satisfied by affi- 
davit “that there is a cause of action, which arose,” etc., within 
the jurisdiction, etc., the court held that the “cause of action,” as 
there used, means the act or omission constituting the violation of 
duty complained of, and not the whole cause of action. See, also, 
cases referred to in the note to 3 Am. & Eng. Encyc. of Law, 46. 
It is evident that no cause of action arose until the death of Dr. 
Bruil, and notice of that fact was given to the company. Then it 
was the duty of the defendant tc make the payment according to 
the contract. So the fact which gave rise to the cause of action, or, 
in other words, gave the right of action, occurred in Iowa County, 
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and not in Dane County, wherefore we are disposed to hold that the 
former county is where the cause of action arose. Suppose this 
were a case of fire insurance, the policy having been issued by a 
Madison company, insuring the dwelling of Dr. Bruil in Iowa 
County. The house is destroyed by fire, and proof of loss made. 
Would it be contended that the action to recover on the policy 
must be tried in Dane County? That that was the county where 
the cause of action arose? Such, we are confident, has not been 
the understanding of the profession, who have generally brought 
such actions in the county where the insured resided, or where the 
insured property was situated. As affecting the question we are 
considering, I can see no essential difference in the two cases, and 
there would be the same reason for saying in the supposed case 
that the cause of action arose in Dane County that there is for say- 
ing that it arose in that county in this case. A cause of action does 
not arise within the meaning of the statute, until the existence of 
such a state of facts as will enable the person having the proper re- 
lations to the property or persons concerned to bring the action 
Within that construction, a cause of action does not arise until the 
facts exist which constitute the cause of action, and not merely the 
one fact which may be the breach of duty. We derive but little aid 
from the authorities to which we were referred on the argument in 
the solution of this question, but we do not think there is anything 
in Veeder vs. Baker (83 N. Y., 156), and Fire Department vs. 
Beecher (99 N. Y., 429), which have the most remote bearing upon 
the question, which is in conflict with the view which we have ex- 
pressed. It follows that the defendant was not entitled to a change 
of the place of trial, and the order of the circuit court is affirmed. 
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SUPREME COURT OF NEW HAMPSHIRE. 


EDDY 
vs. 
PHCENIX MUTUAL LIFE INS. CO.* 


A paid-up policy taken in lieu of another recited that it was in consideration 
of a certain sum and of the annual payment of interest on certain notes, 
and provided that any indebtedness should be deducted, also that in case 
any note should not be paid at maturity, or the interest on any note not 
paid annually in advance, the policy should be void; also that if the in- 
terest should not be so paid, then if interest had been regularly paid on 
all premium notes, the company should only be liable for a proportionate 
part for which a new policy should issue if applied for in twelve months. 


Held, That the conditions had no application to a paid-up policy, and the 
non-payment of interest did not work a forfeiture. The interest was an 
indebtedness to be deducted from the policy. 


Held, That in case of a mutual company the insured was entitled to know the 
amount of interest due after deducting his share of the profits before for- 
feiture for non-payment could be claimed. 


Leacu & Srevens, for Plaintiff. 
S. G. Lanz and W. L. Foster, for Defendant. 
Crank, J. 

The policy in suit purports to be a “paid-up” policy, in lieu of 
policy No. 39,135, issued September 24, 1869. The contract set 
forth in the policy is that, in consideration of $480.25 paid and of 
the annual payment of interest on four notes on or before the 11th 
day of November in every year during the continuance of the 
policy, the company insures the life of James O. Eddy in the 
amount of $500, which the company agree to pay according to the 
terms of the policy, “any indebtedness to the company on account 
of this policy being first deducted therefrom.” The policy contains 
the following conditions: First. “* * * In case any note given 
for the cash part of premium on this policy shall not be paid at 
maturity, or in case the interest is not paid annually, in advance, 
on any notes which may be given for any portion of the premiums 


* Decision rendered, March 15, 1889. 
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on this policy, then, and in every such case, the policy shall be 
null and void.” Second. “If the said interest shall not be paid 
* * * on or before the date above mentioned, then, if interest has 
been regularly paid in advance on all premium notes given by the 
assured, in every such case the said company shall only be liable 
for the payment of a part of the sum insured, proportionate with 
the annual payments made, for which a new policy shall be issued, 
if applied for within twelve months, as above specified, and this 
policy shall cease and determine.” As the policy was a “paid-up” 
policy, with no premium to be paid and no premium notes to be 
given, the conditions contained in it have no application, strictly. 
The four notes outstanding, upon which interest was to be paid, 
were overdue premium notes on a former policy, in lieu of which 
the policy in suit was given, and the case finds that the plaintiff 
was induced to take out the original policy by representations and 
assurances that all endowment policies issued by the company were 
non-forfeiting, and that, after two or more premiums had been paid, 
if he should desire to discontinue further payments, a paid-up 
policy would be issued on surrender of the original policy, for a 
proportionate amount of the original policy, according to the num- 
ber of premiums paid. A policy issued under such circumstances 
should be interpreted as the assured understood it and the com- 
pany intended he should understand it, if all parts of the contract, 
taken together, admit of such a construction. The company rep- 
resented that the “paid-up” policy would be non-forfeiting, and 
the assured so understood it. It contains a provision for the pay- 
ment of any indebtedness to the company by deducting it from the 
amount of insurance secured by the policy, and the failure to pay 
the interest in advance upon the notes given on the original policy 
is to be treated as an indebtedness to the company, and not as a 
forfeiture of the “paid-up” policy: Cowles vs. Insurance Co., 63 
N. H., 300; Montgomery vs. Insurance Co., 14 Bush., 59; Cole vs. 
Insurance Co., 63 How. Pr., 445; Insurance Co. vs. Little, 56 Ind., 
504; Ohde vs. Insurance Co., 40 Iowa, 357; Symonds vs. Insurance 
Co., 23 Minn., 491; Hull vs. Insurance Co., 39 Wis., 397; Insurance 
Co. vs. Wallace, 93 Ind., 17; Insurance Co. vs. Fort, 82 Ky., 269; 
Insurance Co. vs. Grigsby, 10 Bush., 310. 

Aside from the question whether the policy required a forfeiture 
for non-payment of the interest on the premium notes of the origi- 
nal policy, the company cannot insist upon a forfeiture upon the 
facts found in the case. When the insured shares in the profits, 
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and at the time when the annual premium becomes due cannot 
know what amount he will be required to pay the company, the in- 
surers cannot insist on a forfeiture until they give the insured 
notice of the amount he is required to pay: May, Ins., 500; Insur- 
ance Co. vs. Pierce, 75 Ill., 426. Stipulations for a forfeiture are to 
be strictly construed. It was the duty of the company to give the 
plaintiff notice of the amount of interest required to be paid, and 
to entitle it to insist on a forfeiture the notice must be of the exact 
sum. According to the contract the rate of interest to be paid was 
6 per cent. The notice given claimed interest at 7 per cent, which 
was 1 per cent more than the company was entitled to demand, and 
the plaintiffs failure to pay the excessive amount demanded did 
not work a forfeiture of the policy: Nowell vs. Wentworth, 58 
N. H., 319. Judgment for the plaintiff. 
Blodgett, J., did not sit. The others concurred. 


SUPREME COURT OF MINNESOTA. 


DAVIDSON 
vs. 
OLD PEOPLE'S MUT.. BEN. SOC.* 


Where a policy of insurance is issued by a mutual benefit society, the terms 
of which are in conflict with a by-law of the society (it having power un- 
der its charter to issue such a policy,) the society must be deemed to have 
waived the provisions of the by-law in favor of the assured, and wherein 
they are inconsistent with the provisions of the policy the latter will 
control the rights of the parties. 

By the terms of the policy a member who had forfeited his certificate had a 
right to be restored upon certain conditions. Held, that a reinstatement, 
upon compliance with these conditions, constituted no consideration for 
a stipulation exacted by the society from the beneficiary that it should 
be liable to pay him only a part of the amount to which he would be en- 
titled under the terms of the policy. 


O. M. Hatt and F. M. Wirson, for Appellant. 
Sremeerr & Seymour, for Appellee. 





* Decision rendered, October 16, 1888. 
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MrrcHett, J. 

The general rule undoubtedly is that where a policy is issued 
by a mutual insurance or benefit society the assured, by virtue of 
his insurance, becomes a member of the society, and must take 
notice of and is bound by its articles of association and by-laws, al- 
though not recited in the policy, or expressly made a part of it. 
All the provisions of the by-laws not inconsistent with the provis- 
ions of the policy itself will be binding as a part of the contract. 
But in this case the by-law and the policy are in direct conflict with 
‘ each other. The policy provides that any member who has for- 
feited his certificate may be again restored, at any time within six 
months, by furnishing proofs of good health, and paying the full 
amount of arrears. The by-law (which is nowhere referred to in 
the policy) provides that, if the death of the person insured shall 
occur within sixty days from and after the date of reinstatement, 
the society shall be liable to the beneficiary for only the amount 
actually paid to the society, on account to the certificate, in cash. 
According to the terms of the policy the beneficiary would be en- 
titled to $1,500, but under the by-law to only $168.78; the assured 
having died within sixty days after the date of the reinstatement. 

It nowhere appears that the charter or articles of association of 
the society prohibits it from executing a policy on the terms of this 
one. In fact, it must be assumed that it had the power to do so, 
for the answer expressly admits the execution of the policy by the 
society; the only question being whether this by-law entered into 
and became a part of the contract. Having this power, and having 
exercised it by issuing such a policy, the society must be deemed to 
have waived the provisions of the by-law in favor of the assured, 
and, wherein they are in conflict with the policy, the latter must 
control the rights and liabilities of the parties. It is suggested 
that, at the time of the reinstatement, the beneficiary stipulated 
that, if the death of the assured occurred within sixty days of that 
date, she would be entitled to only the money actually paid to the 
society. But this was a mere nudum pactum. To effect a re- 
instatement, no consent on part of the society was necessary. Only 
two things were required, viz., furnishing a certificate of the good 
health of the assured, and the payment of arrears. These were 
done, and thereupon the association was bound under its contract 
to reinstate, and had no right to impose any other condition. 
Neither the promise to do a thing, nor the actual doing of it, will 
be a good consideration, if it is a thing which the party is bound 
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to do by a subsisting contract with the other party, at least unless 
done as a compromise of a bona fide dispute with reference to the 
obligations or rights of the parties under the contract, of which 
there is no claim in this case. Order affirmed. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PLYMPTON et At. 
vs. 
DUNN.* 


Where a policy was voidable at the option of the company, on account of a 
misrepresentation in the application, and such avoidance would also ren- 
der void the —— note given, but the misrepresentation was made by 
the agent and would have entitled the insured to rescind. 


Held, That the insured could not, after discovering the misstatement, neglect 
to take action, until after suit to recover on the premium note and then 
claim that the policy was void. 

J. G. Hort, for Plaintiff. 
T. J. Garaan, for Defendant. 

Houmes, J. 
This is an action upon a note given for the first year's premium of 

a policy of life insurance issued to the defendant. The defendant 

sets up that the agent employed to get the insurance wrote a differ- 

ent answer from that which he made to one of the questions in the 
application; that by reason of the false answer the insurance com- 

* pany was not bound by the policy; and that therefore he had a 

right to avoid the note. The defendant’s evidence is that he re- 

ceived the policy May 19, 1886, but did not look at it, or discover 
the error, for a month; that he was then at home, sick, but, as we 
understand the exceptions, did not remain so until the bringing of 
the action, November 5, 1886; that after August 18, 1886, when the 
note was payable, it was indorsed to the plaintiffs, who made a de- 
mand on the defendant; that he refused to pay, saying that the 
policy was “no good;” but that the defendant did not offer to re- 
turn the policy, or notify the insurance company that he wished to 
rescind the contract, until November, 1887, after this action was 
brought, and nearly a year and a half after his discovery of the facts. 


* Decision rendered, February 28, 1889 
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The policy is not set forth in the bill of exceptions. We assume 
in favor of the defendant, that the insurance company would have 
had a right to avoid it upon discovery of the false representations, 
and that, if they had done so, they would have avoided the note also: 
Frost vs. Insurance Co., 5 Denio, 154. On the other hand, they 
would have had the right to affirm it, had they been so minded: 
Oakes vs. Insurance Co., 135 Mass., 248, 249. What would have 
been the effect upon the note of their doing so before the defend- 
ant elected to rescind, we need not consider. There is no doubt 
that the issuing of a voidable policy may be sufficient consideration 
to support a premium note: Stiff vs. Keith, 143 Mass., 224; Holt vs. 
Clarencieux, 2 Strange, 937. It was not, however, the consideration 
contemplated in the bargain between the parties, although, if the 
defendant were suing, or otherwise insisting upon the policy, he 
would hold it subject to the burden of the false representation: 
Draper vs. Insurance Co., 2 Allen, 569,572. We assume in his favor 
that, as he did not make the representation in person, the case may 
be regarded as one of mutual mistake, and that he would have had 
a right to rescind on the day he received the policy, had he then 
discovered the error. But the case is of a nature to require the ex- 
tremest diligence on the part of the insured, if he means to rescind. 
Every day that elapsed after the defendant discovered, or ought to 
have discovered, the error without notifying the company, he was 
receiving the benefit of the policy. To be sure, the company might 
discover the falsity of the statement, but it might not; and the de- 
fendant could not be allowed to speculate on that chance. By his 
silence he left the company bound, so far as they knew, and in a 
position in which, if he had died, they might have paid the loss in 
ignorance of any defense. To accept the benefit of a contract after 
you have notice of your right to rescind it, is to affirm it, especially 
when, as here, the benefit accepted, and the corresponding risk im- 
posed upon the company, is of a kind “ that never can be cured in a 
rational sense” by a subsequent surrender of the policy: Metcalf vs. 
Williams, 144 Mass., 452. See Reynolds vs. Pitt, 19 Ves., 134, 140; 
Green vs. Bridges, 4 Sim., 96, 101; Mactier vs. Osborn, 416 Mass., 
399, 401. 

We are of opinion that the jury should have been instructed that 
the offer to return the policy in November, 1887, was not made 
within a reasonable time: Bassett vs. Brown, 105 Mass., 551, 557. 

Exceptions sustained. 
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UNITED STATES SUPREME COURT. 





INSURANCE CO. OF NORTH AMERICA 
vs, 
GUARDIOLA ex at.* 


Letters written to an insured firm by its own agents, as to the quantity of 
shipments, were incompetent as evidence of such quantity, in a suit 
against the insurer where the quantity was in dispute. 


J. L. Capwataper, for Plaintiff in Error. 
W. W. Gooprica and Grorcez F. Epmunps, for Defendants in Err or 


Gray, J. 

This was an action on a policy of insurance upon a cargo of sugar 
shipped at Sagua, in Cuba, for New York. After verdict and judg- 
ment for the plaintiffs, the defendant sued out this writ of error. 
The principal controversy at the trial was whether the cargo shipped 
consisted of 531 hogsheads, or of 368 hogsheads only. Upon this 
question there was much conflicting evidence, and the plaintiffs in- 
troduced a number of depositions, taken under commission at 
Sagua, including those of the plaintiffs themselves, as to what took 
place at their warehouse, and those of their shipping agents, as to 
what took place at the port, some twenty miles below. Annexed 
to the deposition of one of the plaintiffs were letters written to them 
by their shipping agents, at the time of the successive shipments, 
stating the number of hogsheads shipped. Upon these letters be- 
ing offered in evidence by the plaintiffs, the defendant objected that 
they were irrelevant and incompetent, and duly excepted to the 
ruling of the court admitting them. It is too clear for discussion 
that these letters, written to the plaintiffs by their own agents, 
were no part of the transaction of shipping the sugar, but were 
mere reports by the agents to their principals, and were incompe- 
tent, either in themselves, or in corroboration of the testimony of 
“¥ Decision rendered, March 5,188...2£2£#«@4«. £ =. °° °¢°¢«°= 
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the agents, to prove the facts recited in the letters against third 
persons: Freeborn vs. Smith, 2 Wall., 160,176; Dwyer vs. Dunbar, 5 
Wall, 318; U. S. vs. Corwin, ante, 318. Upon the exceptions to 
other rulings we give no opinion, because they may be presented 
in a different aspect upon another trial. To avoid misapprehen- 
sion, it may be added that, according to the rule heretofore laid 
down by this court, objections to copies of documents or memo- 
randa embodied in or annexed to the depositions, might perhaps 
more properly have been made by motion to suppress them before 
the trial, so as to afford opportunity to produce the originals, when 
tuose would be competent evidence: York Co. vs. Railroad Co., 3 
Wall., 107; Blackburn vs. Crawfords, id., 175, 191. But the letters 
to the plaintiffs from their own agents were absolutely incompe- 
tent, and their admission in evidence clearly tended to preju- 
dice the defendant with the jury. Upon this ground the judg- 
ment of the circuit court must be reversed, and the case remanded, 
with directions to set aside the verdict, and to order a new trial. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW JERSEY. 


JETNA LIFE INS. CO., or Harrrorn, Conn. 
vs. 
ADA DAVY. (NOW ADA WARD).* 


Where the testimony of the attending physician and others regarding the in- 
temperate habits of the insured in violation of his policy is so positive 
that stronger testimony could hardly be conceived, while the evidence to 
the contrary was of a negative character, a verdict in favor of the claim- 
ant will be set aside as contrary to the evidence. 


Held, That where a former verdict was set aside for errors in the charge and 
not of the jury, the rule that a second verdict on the facts will not be in- 
terfered with does not apply. 


* Decision rendered, September 28, 1889. 


NoTE.—The instructions of the court embodying the evidence against which the verdict was 
rendered that is here set aside will be found in the case of Davey vs. Ztna Life Ins. Co., p 665 
September number of Ins. L.J. See also case of AZtna Life Ins. Co. vs. Davey, 17 Ins. L. J.,114. 
—EDITOR OF INSURANCE LAW JOURNAL. 
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Brabtey, J. 

We feel compelled in this case to set the verdict aside, and grant 
a new trial, on the ground that it was contrary to the weight of the 
evidence and the instructions of the court. It was a condition of 
the policy that “if he (the insured) shall become so far intemperate 
as to impair his health or induce delirium tremens, or if his death 
shall result from injuries received while under the influence of 
alcoholic liquor * * this policy shall become and be null and void.” 
The proof of the physician who attended the deceased in his last 
illness, and of others immediately around him, was so positive on 
this subject, and so free from contradiction, that it was difficult to 
conceive how the breach of the condition could be proved, if it was 
not proven in this case. The evidence on the subject of his general 
habits was of a negative character, the witnesses never having seen 
the deceased intoxicated, and cannot outweigh the positive evi- 
dence. The court is always reluctant to interfere with the verdict 
of the jury on this ground, and will not do so where the evidence is 
really conflicting, but if it is apparent that the jury disregarded the 
evidence, and that they must have acted under some misapprehen- 
sion, or prejudice, it is the duty of the court to correct their error 
and set aside the verdict. We think that this was the case here. 

It is argued that a second verdict on the facts will not be inter- 
fered with. That rule has qualifications. The former verdict was 
set aside, not for an error of the jury, but for errors in the charge of 
the court, and hence the case does not come within the reason of 
the rule. It is where the evidence is conflicting, and the judgment 
of the jury upon it is twice called in question that the rule applies. 

Let the verdict be set aside and a new trial granted. 
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A clause in a policy of fire insurance that the commercial books of the as- 
sured shall be kept in an iron safe at night is a promissory warranty, and 
a failure to comply with it will avoid the policy. A partial compliance 
by putting some of the books in an iron safe is insufficient. Where the 
assured fails to comply with this condition and his books are destroyed 
by fire, so that the amount of his loss cannot be proved by his books, he 
can make proof in no other manner. It is incompetent for the court to 
determine whether or not the promissory warranty is material or imma- 
terial; it suffices that the parties have made the agreement and they must 
be held strictly to it. 


R. B. Topp & Son, Attorneys for Plavntiff. 

H. H. Haut, Altorney for Defendant. 

; Kiva, J. 

The evidence proves the following facts: The plaintiff, on June. 
21, 1888, insured in the Hartford Fire Insurance Company for one 
year his store on Beaulien Plantation in the Parish of West Baton 
Rouge for $300 and his stock of merchandise kept therein, consist- 
ing of such goods as are usually kept for sale in country stores, for 
$1, 250. 

The policy contains what is called the iron safe clause. This is 
in substance a promise by the insured to keep a set of books show- 
ing a record of his business including all purchases or sales, both for 
cash and on credit, as well as a copy of his last inventory, said books 
to be kept in an iron safe at night. 

This clause was inserted in the policy upon the statements and 
promises made by the assured in his application for the insurance. 

* Judgment rendered, June, 13, 1889.—Reported by W. O, Hart, of the New Orleans Bar. 
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On the 23d day of June, 1888, between the hours of one and two 
o’clock a. M., the store and all the merchandise therein were destroyed 
by fire. The originis unknown. At the time of the fire the plaint- 
iff was absent from his plantation. His son, who kept the books, 
and a clerk, were in the store. Plaintiff kept a set of books such as 
country merchants generally keep. It was his habit to keep these 
books in an iron safe. On the night of the fire they were left out in 
the store, with the exception of the invoice book, and were destroyed. 
The invoice book showing the purchases made was not taken out 
of the iron safe on the night of the fire and was saved. The book- 
keeper had been working on the other books up to twelve o'clock 
that night, and, being very tired, placed them in his desk in the 
store and went to bed. The evidence of the plaintiff, his son, and 
his clerk, the invoice book and bills for goods purchased, show the 
value of the store to have been $800, and the merchandise between 
$3,500 and $4,000. 

Upon these facts it is contended by defendant that the iron safe 
clause is a warranty, that it has been violated, and therefore the 
policy is void. Warranties are of two kinds; affirmative, or those 
which allege the existence at the time of insurance of a particular 
fact and avoid the contract, if the allegation be untrue; and promis- 
sory, or those which require that some thingshall be done or omitted 
after the insurance takes effect and during its continuance and 
avoid the contract if the thing to be done or omitted be not done or 
omitted according to the terms of the warranty: May on Insurance, 
Sec., 157; Wood, Sec. 165. 

But it does not necessarily follow that all the stipulations and 
conditions are warranties because they are found on the face of the 
policy. Whether they are so or not depends upon the form of ex- 
pression used, the apparent purpose of the insertion, and sometimes 
upon the connection or relation to other parts of the instrument and 
will exist only upon the fair interpretation and clear intendment of 
the words of the parties: Wood, Sec. 164. 

In this case there is no room for interpretation or construction; 
the language used in expressing the clause is frée from any ambi- 
guity. It is printed in large type, annexed to the face of and is 
clearly a part of the policy. Its purpose was to enable the com- 
pany, in case of loss, to procure satisfactory evidence of the extent 
of the loss, to protect it against unfounded augmentation of the 
value of the property destroyed, and to enable it to obtain other 
evidence than that of the assured and his employees, however hon- 
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est and correct they may be, of the damage sustained. Its purpose 
was, also, to enable the assured to make his loss mathematically cer- 
tain, and protect him against unfounded deductions. It was the 
plain intention of the parties that in case of loss the books were to 
be the basis of the adjustment, and, to enable them to be produced, 
it was made a part of the policy that they should be kept in an 
iron safe. 

This the assured promised todo. The iron safe clause in the pol- 
icy is a promissory warranty. Being a warranty, a part of the con- 
tract, it is in the nature of a condition precedent to a right of recov- 
ery, and the parties whose rights are dependent upon such a con- 
dition must show that he has performed it. “Agreements legally 
entered into have the effect of laws on those who have formed them:” 
R. C. 0., Art. 1901. 

The court cannot add to or detract from the law they have made 
for themselves, or say that the promissory warranty shall not be en- 
forced because it is not material. It is enough that the parties 
agreed to it, however foolish, improvident, or immaterial it may be. 
It must be substantially complied with. In this case the clause has 
been violated. It has not been substantially complied with. It is 
no compliance in substance by the assured with his promise to place 
his books in his iron safe three hundred and sixty-four days out of 
the three hundred and sixty five days in the year, if the day on 
which the property was burned was the day in the year on which 
the books were not placed in the iron safe. Nor is it a compliance 
in substance to place only the invoice book showing the purchases 
and leave out the books showing the sales both for cash and on 
credit, the daily transactions and a copy of his last inventory of 
stock. The invoice book was of no service alone. The books left 
out and destroyed were essential, and absolutely necessary to com- 
plete a set of books showing a record of plaintiff's business. 

To be a compliance in substance, the principal books must be 
placed in the safe, and only a book or books that are immarterial 
and are not necessary to complete a set of books left out. 

The court does not consider the authorities cited to show a com- 
pliance in substance, applicable to the facts in this case. 

Nor is it a defense té say that the evidence of the loss is conclu- 
sive and is supplied from other sources. The assured promised, in 
case of loss, his books, showing his business, should be subject to 
the inspection of the defendant, and the defendant relied upon the 
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production of the books, to furnish them with the exact extent of 
the loss. 

Plaintiff has failed to comply with his promise, failed to supply 
the evidence required in the policy, and he cannot now be permitted 
to prove his loss by other evidence, however conclusive. 

It is unfortunate that the plaintiff, a gentleman of ample means, 
above the slightest suspicion, should suffer by the carelessness of 
his son and employe. But it was through no fault of the defenda- 
ant or of those over whom they had any control that the accident by 
which the books were destroyed happened. Nor would they have 
taken the risk if not upon the promises of the assured that in case 
of loss they should have his books. The policy is void, and judg- 
ment is rendered in favor of the defendant. 





